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SUPREME COURT: 


“NORTH CAROLINA. 


JUNE TERM, 1835. 


— — 


HARDY L. JONES v. JOSEPH PHYSIOC, et al. 


"Dare the Acts of 1790 (Reo. ch. 26), and 1796, (Rew ch. 504, sect. 3), per 
ons ¥ eC RAAtak cal ded sa pection' defindante, may, in case ths 
¢ etitioner succeeds, be adjudged to pay costs, though they have not regu- 
arly rly made themselves parties by a rule of Court. 

itic under ‘these acts procures subpoenas and copies of his 
_ petit on to be served on the persons to be notified, it must be at his own 
“se ~ . ee 2 ee petien by the petitioner. 


@ petition filed in the County Court of Cra- Jona, 1835. 
at the, act. of 1790, (Rev. ch. 326,) to correct an 
na eyeient. In the petition, copies and subpoenas 
i to be served on the defendants, and they 
d and served accordingly. At the term when 
‘copir and subpoenas were returned, the defendants 
pict and had “time to answer or plead ;” and the 
brdered a survey to be made of the premises in dis- 
: at each party might choose his own surveyor. 
‘subeequent term the case was “continued by the 
ndautee Afterwards, upon the hearing of the cause, 
tlared that the alleged error did exist, and 


S, 
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“a 





ordered the fact to be certified to the Secretary of State ; 
a wpe adjedaee tia the | ts should pay all the costs 
Vow. 2 : 23 orm 
































174 ‘REME COURT 
Jone, 1835. of tha proces I a ie de “'? $ 1en gnoved the Court 
ae othe dis he red fh NO ie its, ee ing refused, they 
Punsoc, 2 ppealle ito the § jor Court, \ ee Judge 
Danret, at the Fall edie task Te th d he } ydgment, 
and the plaintiff appealed. 43 A A 
Rurri, Chief Justice.—This petition is given t 'b 
«act of 1790, (Rev. ch. 326), and the question bro eh 
~*~ turns upon the construction of that act, and the s 


one of 1798, (Rev. ch. 504, sect. 3). The le a ct . e 
that where any person shall make himself a p@ o pepre. oy 
vent the prayer of the petition being granted, t party: 
cast shall be adjudged to pay costs, as in other civil Vani iB 
and that all the requirements of the former act, a8 incutiees: 
bent on the petitioner before the hearing of the petitng i 
shall be strictly observed. The County Court gave 
judgment in favour of the petitioner for his costs, whit 
the Superior Court reversed, and the petitioner “aj 
pealed to this Court. The question is, what is “ maki 
himself a party,” within the act, and how is it to be ¢ ‘ 
In the Superior Court it seems to have been thought, 
that one did not make himself a party but by putting * I 
plea or answer. But no such thing seems to be y a 
the purview of the act of 1790; and the frame of ir 
ceedings i is not altered by the act of 1798. T. 1 
given is ex parte. There is to be no litigation of setra 
legal or equitable rights between parties. The jurisdic- © 
tion is confined to the narrow point of ascertaining. whe- 
ther there has been a mistake in the yee 
patent, and correcting it. No equity against the-eorrec- % 
tion, as of a purchaser without notice, is to be alleged or’ 
heard. It is true, that a kind of opportunity is tendered 
to the community of showing that there was no mistake ; 
and a sort of expectation entertained that those who knew 
the truth would volunteer evidence of it at theirown ex- 
pense; for it is provided, that the petitioner shall, thirty 
days before he prefers his petition, give notice of his inten- 
tion to the owners of adjoining lands, and claimants, - 
and that the petition shall not be heard the first term: 
to the end that all may be heard ‘in .opposition, and that 
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ave it in their Jone, 1835. 
* — 


vas found that such an «a 























out, at g, Pn an indemnity for their costs in 
s. This produced the act of 1798, which 
es the pleadings or jurisdiction further than 
“The petition is in its frame still ex parte, 
ire is no matter for a plea or answer but the mis- 
m» Upon that, the law makes up the issue with the 
ptitior fr, without the agency of any individual, and de- 
iirmative proof, which he must offer, although the 
$ F notified were to admit it; and any person, as 
l as those notified, may at any time, pending the peti- 
oun it. There is then regularly no other method 
gy, but this; that one desirous of opposing the 
a soul move the Court to be admitted a party, 
. in@'Obtain.a rule for that purpose. Until that is done, 
> one can rightfully interfere; and the petitioner may 
to the interference of one, who will not enter into 
_ amexpress prior rule to become liable for the costs, and 
_ gectire them in such way as the Court may require. But 
__ if one, without the rule being formally entered, or being 
ired by the petitioner to be so entered, does acts in 
| which are allowed by the Court as to one opposing 
prayer, and are entered of record, and which tend to 
lelay ‘the petitioner, and to increase his costs if he fail, he 
r makes himself a party substantially, and the 
pmay adjudge the costs against him as properly as 
jad expressly engaged by rule to pay them. Such 
or cannot deny the acts which the record says are 
his acts; nor does it lie with him to deny that he did 
them 1 rightfully, that is, as party; and if so, as liable for 
costs. | _ Here the petitioner (though unnecessarily, and 
there his own expense,) made these persons defend- 
ants byamigme in the petition, and had subpenas and 
ed on them. They appeared to the suit by 
Ae attorney, and made motions in the cause, and took orders 
- to-render the petitioner chargeable to them for their costs. 
The only pur ing any order in the cause for a 
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», and that few would undertake the 
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survey is i “ege f ta eat econ 
plies ar one term, and at the 

se hen a \ The Court treats them as 
eae parties thus far, and they cannot complain‘of being treated 
in the same character throughout. The judgment of the 
County Court against them as parties, is, to t 
Court, tantamount to a declaration of the fact f their ot 
admission as parties, as much as if it appeared by a ~~ 
formal rule of that Court. For this reason, I should think, ~~ 
the Superior Court ought not to have reversed the judg-~ 
ment. But I also think, that the acts of these persons 
appearing of record compelled the County Court 5 oe 
the judgment. 

The bill of costs is, however, incorrect; and to that) 
extent, the execution must be set aside. It ineludes th RE 
fees of the clerk for copies of the petition, and on 
against these defendants, and of the sheriff, for a 
them. This is not a proceeding between parties, until t 
cause is constituted in Court. The petitioner is at his” 
own charges to give the notice; and a copy need not be a 
served, except as he ‘may choose to do 80, to simplify his. 
proof of notice. The clerk of this Court must 
retax the costs; and the judgment of the Superior Court) » 
be reversed, and that of the County Court affirmed, e: ee 
in the particulars mentioned, with costs to the pte 
in the Superior Court, and _in this Court. 3 

Per Curiam. Judgment reversed. 
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a ce cas ht tein Wy 
pce 2 only where the person is forbidden under all circam- 
stances from niaking it: Therefore, where the commissioners of a town 
to set apart a lot for a school, and it appeared that they 


e ie sojyet a grant of that lot to an individual might be presumed, as 
eM BpMIniighahiay Wein ata hire th enedon tok pac, tng 
An have been given up and another selection afterwards made. 
. To & presumption of title from possession, it is not necessary ‘to 
ae [a 
art , taken to be on the possessor’sownright. 
leaves it to the jury to presume a deed from length of posses- 
fe: and other circumstances, without stating particularly the weight 
}the law attaches 1o each circumstance as tending to establish or 
t the presumption, it is not erroneous, unless such particular instruc- 
Se pt ats 
- ‘Itscems, that an inhabitant of a town, may be a witness for the town, where he 
has, no distinct individual interest in the suit : and where the subject-mat- 
oe, ter of the controversy is a public charity belonging to the town, he is 
. »! “undoubtedly competent. 


©) ms was an action of Esecrmenr, brought to recover 
q _alotin the town of Hillsborough, known in the plan of the 
q town as lot No. 43, tried at Orange, on the Spring Circuit, 
*, 1834, before his Honor Judge Norwoop. 
|’ The lessor of the plaintiff produced no written evidence 
, but relied entirely upon the presumption of title 
father, Thomas Brooks, arising from his long-con- 
spn of the premises in dispute. As to that 
sion, several witnesses testified that Brooks lived 
in a small log house without a chimney, situ- 
stadia some of them stated, on the common adjoining 
“the Jot in dispute, part of which at first, and the whole 
afterwards, he cultivated as a garden; others of the wit- 
~ nesseg*believed that the loghouse was partly upon the 
lot, and y upon the common. The witnesses further 
stated, that in the year 1803 or 1804, Andrew Brooks, a 
son of. "Thomas, purchased a small framed house, and 
placed «it on the lot, and after occupying a few years, 
left it. -Thontas Brooks remained in his loghouse from his 
first possession of it in 1780, until Andrew’s removal, when 
he took possession of the framed house and occupied it 


— é 
— 
Na . . 
















° 
a 
>. 





177 


June, 1835. 
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ae Jos, until his ‘death in 1809, or 1810. His widow then retained 
~“possession a short time longer, when. she removed to the 

7 country, leaving her son James Brooks in possession, who . 
Hixtsso. continued on the lot until 1815, when he abandoned it. 
xeveH. Possession was then taken by one Eaton, who held 
until he was ejected in 1821, by a judgment in favour .of 
the Commissioners of Hillsborough. They leased it out 
until 1824, when they erected upon it a brick schoolhouse, 

which has ever since been used as anacademy. The lessor _ 
of the plaintiff further exhibited the list of town taxables; _ 

in which Thomas Brooks was charged with one improved 

lot in the years 1805 and 1807; and Elizabeth Brooks his 
widow was charged in like manner in the year 1811. The 

lessor of the plaintiff also called John M‘Kerall, the Regis-. 

ter of Orange County, who swore that during the warof , 

the Revolution the records of that office had been buried, © 

and many of the old records obliterated thereby, though — : 

he could not state how far back his books were perfect. 5 








He also stated that there had been no accident since the © } 
Revolution, by which any of the Register’s books had beem 
destroyed or defaced. The death of Mrs. Brooks, the ~ 
widow, and the coverture of the plaintiff ’s lessor from the” 
death of her father until a short time before bringing the 
action, were also proved. tae cS 

The defendants then produced in evidence the priv Oy 
acts of the General Assembly, concerning the Town of =” 
Hillsborough. From which it appeared, that in 1754, four ” ae 
hundred acres of land were granted to William Chuston, ~ ¥ 
which were by him laid off into a town and town com. 














‘cad 


mon. In 1759 it was erected into a town called Childs- © es 


- burg, and commissioners incorporated. In 1766.the name 4 
- was changed to Hillsborough, the lot No.1 in the plan of ._ 


the town was reserved for the use of the public, as a-place % 4 a 


for a market-house, court-house and prison, and the com- 
missioners were directed to reserve such lots as they 
thought necessary, on which to erect a church and school- 
house. In 1799 it was enacted, that all and every person 
holding unimproved lots in the town by entry or other- 
wise, shall be allowed a further time of three years to 
complete the necessary buildings required by law for 
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securing titles to such lots ig said town. And*farther, Jon, 1835. 
that each and every, person holding ‘an, unimproved lot or ae wal 
» lots in the town by entry or others who shall'within “Comm, o¢ 
the term of three years limited by this act, make such Hiraso. 
improvenient on the same, as shall be deemed by the “™ 
trustees or commissioners of said town, or a majority of 
them, to be of equal value or advantage to the town as the 
house 1 required by law, shall be considered as making a 
 sifficient improvement to secure a title for each and every 
_ {lotiso improved. In 1786, the proceedings of all preceding 
“commissioners are confirmed, and their books are made evi- 
'. dence in any court of law or equity. The defendants also 
_ proved by Mr. Clancy, theclerk to the Board of Commission- 
* ers,"Whose duty it is to keep their books, and who had been 
_ (alled by the plaintiff, that he had often seen a book con- 
ining the journal of the early proceedings of the town 
|. Of Hillsborough ; that said book was lost from the records 
; of the corporation, and after diligent search he had been 
* unable to find it.. He then stated, that in that book he 
~ had often seen an entry declaring that the lot No. 43 was 
reserved for a school house by order of the commissioners. 
The defendants also called one Horton as a witness in 
«their behalf, but being a citizen of the town of Hillsbo- 
*rough, his Honor held him to be incompetent, and 









» gexeluded him. 
qi "+ His Honor instructed the jury, “ that if from the posses- 
eo" of Brooks, and the other circumstances in the cause, 
believed that he had acquired title to the lot in dis- 
», they might so presume, and in that event should find & 
a verdict for the plaintiff. If that presumption was rebut- ; 
ted by the evidence of the defendants, the verdict should 
‘be for them.” 
A verdict was found for the plaintiff, and a new trial 


being refused, the defendants appealed. 






A. 
rt 
> 


Rurrin, Chief Justice—As no written conveyance was 
given in evidence by the plaintiff, the title of his lessor 
depends altogether upon the presumption of one to her 
ancestor. That presumption, his Honor told the jury, 
they were at liberty to draw, if they believed from the pos- 
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of Brooks, and the other circumstances, that he had 
Eten ois ga dae calcein os take it, a deed in fee. 
of To this instruction, as at all proper, or as being so in its 
R psliclen tartan several objections wy eb edheaet 
of the defendants. 

The first is, that in the case proved, no pica in 
law or in fact, of a conveyance is allowable, because the . 
lot had been appropriated for a school by law, andthe ~ 
commisioners could not convey it. It certainly takesa =~ 
case out of the rule of presumption, if the grant to be pre=» 
sumed must necessarily come from a person who had no 
right to make it for the purposes or to the extent to which _ 
it is claimed ; or if the subject of the grant cannot by law” 
be granted. As if an easement over land be claimed wader, 
a grant presumed after his death to be made by a particu- 
lar person, and that person turn out to be but tenant for. 
life: or if one take possession and retain it for a lng. 
time, of land which a statute forbids to be entered on. 
granted to any. In such cases, a conveyance is not, and * 
cannot be presumed, because it would be presuming.a 
wrong, and because the conveyance, if presumed, would ~ 
be inoperative. It is insisted, that principle applies here. _ 
We think not. The reservation of this particular lot for a) P 
schoolhouse was a question of fact, upon which the Court © 


could give no opinion. Admit that after the reservation, ~ 
it could not be entered by an individual, and therefore that ~~ 


a conveyance to him could not be presumed, yet the Court.) 
could not assume that fact, and upon it found an instruc: a 
tion to the jury, that here the presumption did not arise. ~~ 
It was among “the other circumstances” besides the’ — 
possession, on which the jury was to pass. If the'defendants © 
did not choose to leave its weight to the jury, they ought 
to have prayed the Court to instruct the jury upon the 
legal effect of it, if they found it to be a fact that this was 
thus appropriated. But admitting that to be true, it does 
not follow that the commissioners might not legally have 
conveyed it afterwards. The statute designates particular 
lots, as known in the plan of the town, for a court-house, 
prison, market and other purposes. Those, undoubtedly, 
the commissioners could not convey, without an enabling 
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statute. . But for a church, and a schol, the selection’ ie 3 
left to the commissioners themselves. If they had never 
‘made one, but had conveyed all the lots to individuals, it Cant ane 74 
would have been a breach of duty, yet the titles would vo om 
a have’ passed. The argument, however, is, that appropri- 
P ating particular parcels to those purposes is conclusive ; 
ie they could not afterwards select others, nor sell the 
3 former. It seems to us otherwise. In the judgment of 
# the* commissioners, other situations yet undisposed of; _ 
‘might be more fit, and we see nothing in the statutes to 
" ‘réstrain their discretion upon that point, while all the 
1 :-caemagg unimproved, and no school was estab- 
on either. We think they might, to use agommon 
~ phrasé, have changed the location, if the public conve- 
‘in their opinion, would have been promoted by it. 
could, then the appropriation proved, if really 
» mi , did not prevent the doctrine of presumption from 
attaching to the case, in the sense in which we are now 
aki 7080 is, whether it could be drawn, and not 
ether it ought. It is no answer to that, that no aban- 
nen’ ‘of this lot, or selection of another is shown; 
USE t depends on this proposition,—that 
rant under all circumstances would be void, and 
- therefore cannot be presumed ; and it is fully met when 
irs that under*some supposable circumstances the 
. Pte mites good. We think, therefore, that it was 
% pace ae ents erroneous, to leave the case to the jury 
' oe conveyance might be presumed as a 





























again objected, that the instruction was defective, oe 
eaten part of the proposition, that the pos- os bd 
session on Which the presumption arises, must be founded a 


on, and be accompanied by a claim of right in the posses- y 
sor; for that here there was no evidence of such claim, 
but evidence to the contrary. 
It is true, that when one enters as tenant to another, or 
occupies under a claim of right not inconsistent with the | 
title of the true owner, no length of possession will autho- 
rise a presumption of a deed, as an arbitrary legal infer- 
ence. But there was no evidence here of an express 
Vou. 1. 24 








ay 





~ 
‘ 
ee 


Con. of appears, as the possession is in itself, the strongest evi- 
Hnusso- dence of the claim of title, and, when long continued, of 
novcH- the title also. Leaving the possession to the jury, as.a 


_ presumption, they must believe that Brooks contpiesl eed tid 
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5. fétiancy, but simply a possession. Every possession is 
~ taken to be on the possessor’s own title, until the contrary 
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ground of presumption, left it as evidence both of the — Re 
right, and the claim of right; and it cannot be a 
that the jury must have understood, that to 


used the ground as his own. . To establish such ¢ 
require express evidence of ‘it, independent of . ‘hipaa 
sion itself. This might certainly be rebutted by positive 
or circumstantial evidence that he did not thus claim it, — 
as that he acknowledged the title of the town, or even:that 
he merely occupied, setting up no title in himse : 
his possession was not adverse to the owner, ¥ ho 
owner might be. Perhaps there are ci | 
sufficient to justify those conclusions to nei mid: 
such as that no compliance by Brooks of any ¢ 
rious pre-requisites to his getting a title is sl 
therefore he had no right to a deed; and, ¢ 
during his whole occupation he does not -opa be 
listed the lot as private property for public or tov nt 
or paid them, and it does not seem to have t 
in any way for taxes more than two of tbo eal 
that as recently as 1805 or 1807, and that any banter’ 
without his knowledge or concurrence. If in such a case" 
the Court had laid down the presumption as a cc 
of law, or even advised the jury to presume ac 
or declared that it could not be inferred, that Brood aad 
not claim the lot as his own, we should have thought Mis q 
erroneous. But the Court did not lay down any such 
propositions. On the contrary, the case was lefttothe 
jury upon the circumstances merely as evidence to estab- 
lish the fact of a title, according to their belief of the real 
fact. 

Regafding it in that point of view, the counsel further 
urged that the judge was bound to explain to the jury the 
rules of law and reason which might be useful to them in 
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ascertaining the weight of. ‘the: circumstances, tending 4. 
rebut the presumption, so as to aid the jury i in that duty. ’ 
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We consider ‘it within the province of a judge to give deer 






such 
grounds of s reception, and the inferences which may be 
i drawn from it, not touching the credit of the witnesses, 
7 ‘its weight as establishing particular infer- 

at it is impossible for this Court to correct omis- 
the summing up by the Judge who tries a catise, 


gee oe of his duty, unless the party shall pray 


























~ Whatever we may think of a verdict, this 
can _ order a new trial because it was against 
°e ; bat only order a venire de novo for the error of 
ing r fdict without evidence. Here the case was 
fost ‘upon the inquiry of fact, whether a deed 
ade. ~ *'The long possession and building a house, and 
ent for taxes, even for two years, is evidence 
aon h that fact. The question depended on 
cie > and on the force of the circumstances tend- 

~ ing to hdl ut it the presumption. I do not think it proper to 
» goover th a, because it might prejudice the parties upon 
goon ‘trial. Whether they tended to rebut, and why 
they bi at tendency, the defendants might have asked 
} to say, ‘but not having done so, there is no 
this Court to help them. The verdict upon the 
ply Sreeteat car control, and the judgment would 
rily affirmed, if the case depended upon this 


Phe coun for the defendants makes another point, 
1 the rejection of Horton as a witness, on the ground 
athe was an inhabitant of the town. 
' It is first denied that he is a corporator, because the 
charters do not incorporate the town, but only the com- 
missioners, and therefore the witness had no interest. 
We are inclined to the contrary opinion ; for as citizens of 
the place many ‘duties are imposed, and immunities con- 
ferred, on the inhabitants of chartered towns. But what- 
ever there may be in this, we pass it over, as our decision 
is made on a different ground. 








par icul lam and the Judge refuse to give them ° 


as to the tendency of evidence, the Hmtspo- 
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Jon, 1835..." Admitting bing to be a cor 

Trcuson he was competent, because he had ee nr pees 

Coan interest. It is clear, that bging merely a corpo- 

Hnssse- rator will not disqualify a witness. There must be an 

xoves: individual interest in him, and the charter may be looked 
through to see if the persons composing. the corporation 7% 
have such an interest. But upon examining the decided | % 
cases, it cannot be said to be a settled point in law, that an. > A 
interest in the constituted authorities of a place, for*the © i 
benefit and public uses of the whole place, is or is not such 
a degree of interest in each corporator, as will exclude him, © 
Thus upon a question whether a bond belonged to co 
poration, the objection was allowed, that the corporators — 
could not be witnesses. 1 Vern. 254. In Burton Hinde, yy 
5 T. R. 174, it was held, that a free man could eens 
the title of the corporation to a rent, which was re } 
to the use of the whole corporation. On the of 
in Rex v. Mayor of London, 2 Lev. 230, Shaw, li 
a quo warranto for taking a toll upon sea coals, the di 
ants prescribed for the duty, and called free men | 
port the title; and they were received, because pa 
tage was to the city, and not tothe witnesses in p : 
and so remote an interest could not produce a t a 


to 


New York it is decided, that an inhabitant prehings 
who pays taxes to support the poor, is m compete INE 5 
ness for the overseers of that town, against thoseof another, ~ 
relative to the settlement of a pauper, and for a. penalty. si 
incurred by improperly removing him. Fails v. Belk aK 
1 John. Rep. 386; Bloodgood v. Overseers of Jamaica, 12, 
John. Rep. 285: and these cases agree with that of Rex eS 
Netherthong, 1 Maule & Selw. 337. In. this state, the 
citizens of a county are constantly received as witnesses. . 
upon indictments, although the fines imposed belong to their 
* county, and it is liable for the costs if the prosecution fail ; 

and also in suits for county money between the county 

and its officers. It is so from necessity. In many of the 
charter acts the authorities are authorised to impose penal- 
‘ties, which are made recoverable before the magistrate of 
police or other officer, and the town constable may give 
information, and prove the offence. With rules and deci- — 








be to SPN il int Convento fir iden Con- Jacmson 
sulting them, it would seem ‘to us, that an interest in the goo o¢ 
whole community, for the common weal only, is not a Huxspo- 
particular private interest, which makes the verdict of “~ 
; or disadvantage to each.citizen ; or if it be, that 
i Ni. “minute and remote, that the argument of slight 
ea bine is repelled by the frequent necessity of using 
e “witnesses, or having none. 
Bat in this particular case even that objection does not 
apply ; because the property here is not for the use of the 
fporation asa thing of value, and yielding a revenue for 
ra purposes of the town. This lot is claimed for 
house or set apart for that purpose, under the act 
aoe books, which are made evidence by the 
_ It may be leased, but the profits are appli- 
to the school. It is, therefore, a foundation of 
ty fin which no individual, wherever resident, 
‘an excl @ and particular interest. If the action 
a demise of the commissioners in their corpo- 
= te chi ~ , the persons composing that body would be 
o- ly competent witnesses foreither side, as the Trus- 
es of the Univers ity have often been. They are merely trus- 
es the ss and the body politic is the real party, 
was held t Ae aaa in Weller v. The Govern- 
Hospital, Peake’s N. P. Cases, 206, 
r to have been since doubted. Such must 
of school property, of public and not private 
it ee ee Upon this, as a distinct prin- 
Sent n of the Court is, that the witness ought 
en received, and therefore there must be a venire 


ae 
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Judgment reversed. 
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MARGARET E. HARVEY, et al. . MARY SMITH, et al. 









When, upon a petition in the County Court for repropounding an alleged will 
for probate, the Court ordered the same to be repropounded, and directed 
an issue, from the finding on which, the petitioners appealed to the Supe. 
‘rior Court; it was held, that the appeal carried up the whole case, and 
that the Superior Court had power to revise the order for repropounding — 
the will, although the defendants had not appealed from that order. ~ 

A cesar tring lnged tbs a'wil of 6 touted a 
estate, made ri ina pes ers 
equity as an appointment, and cannot be propounded for probate as a 
in a Court of Law ; and all proceedings for that purpose are erroneous. “ 
Where a petition for repropounding « will foe probate, dasd inet sale basal 
whom the issue, on the first attempt to prove it was joined, nor show 
whether the proper persons were parties to that issue, nor whether the 
ee executor acted bona fide or otherwise, so that the Court cannot see whether 
gee the petitioners were, or were not bound by the finding on thu ines; the 
petition will be dismissed as uncertain, informal and 
prejudice to the right of the petitioners to propound the same 
proper form before a competent tribunal. x 













bate. 
Margaret and Mary Harvey infants, by sheik 
at May Term, 1833, of Perquimons Conny Coneen 
their petition, in which they set forth, that Eliza E 
late of that county had died in the month of § 
1830, being at the time of her death, the wife ¢ : 
B. Harvey, of said county; that by a certain contract or 
settlement entered into between the said Eliza, and. = 
husband previously to their marriage, and in content, 
tion of it, all the property of the said Eliza 
lands, slaves, chattels and choses in action “ was 
to a certain Joseph Cannon, a party to the said settlemerit, 
and the trustee of the said Eliza and Edmund; that in the - 
said settlement, it was covenanted by the said Edmund, 
that the said Eliza should, during} the coverture, have 
liberty and authority to make a will, or appointment to 
the said trustee, to convey the said property; and that 
pursuant to the authority and liberty by said contract 
stipulated, she did shortly before her death duly make and 
pad hee lon. i of which the petition set forth a copy. 
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The alleged will, after appointing the beloved husband of Juxe, 1835. 
the testatrix sole executor, directed the executor to sell as “Harvey 
much of her perishable estate as was necessary for the a 
paymentof her debts ; then to retain all the residue of her 
estate in his hands, in trust, for the term of his life or for 
ty years , and to employ her land, negroes, and other 
7 so as to derive an income therefrom; and at his 
at the expiration of the'twenty years, to divide 
on e between the petitioners Margaret and Mary, 
al | which might then be in his hands, to be 
~ equa y_ divided between the two sisters of the testatrix 
ry and Margaret Parker. The petitioners 
, that the said Eliza died without altering 
on cin, ; the ‘oad will; that the said Edmund offered 
8 ame for probate at the November Term, 1830, of 
aty Court ; “« that an issue was made up, 
y Term, 1831, of said court, the paper 
8 offered as the will, was found not to be the will 


thy -« gS 
i - 3d 

& 

SF 


siting : 


is Harvey decd ” The petitioners averred in 


ition, that at the time of these proceedings there 
ad yet are, infants of tender years, that they were 
ies to these proceedings, that their interest 
“heglected and disregarded ; that the paper 

6 offered for probate was duly signed, and duly 
ed, that the said alleged testatrix was, at the time of 

of sound and disposing mind, and that the said 

: writ ting, as the petitioners believed, could have been 

d_ honestly proved as the last will and testament 

atrix had the petitioners been represented, and 

its duly protected. 

showed by their petition, that at the 

time wer the death of the said Eliza, her heirs at law, were 
Mary Smith, Margaret Parker, since intermarried with 
James R. Burbage, Joseph W. Townsend, John P. Town- 
send, Calvin Townsend and Sarah Townsend, to whom 
the aforesaid Joseph was guardian, and that “on the in- 
testacy of the said Eliza, the satd Edmund would have 
been her distributee.” The petitioners prayed that the 
persons so named as heirs at law, and the said Edmund, 
might be served with process to appéar and on ‘their cor- 


sarag 








IN THE SUPREME COURT 


Jowe, 1835. poral oaths answer the matters set forth in the petition, 
‘Hanver that the said paper writing might be again offered for pro- 
Sur, Date, and the petitioners have such other and further relief 

as their case required, and to the Court should seem meet. 
This petition was verified by the oath of Thomas Clark, — 
the next friend of the petitioners; thereupon process, 
issued as was prayed, and the defendants, Joseph W. ~~ 
Townsend, Mary Smith, Calvin J. Townsend, Sarah 
Townsend and John P. Townsend, filed theit answers, in — y 
which they admitted that. they were the heirs at law of — 
Eliza Harvey deceased ; that she died at the time stated; & 
that the marriage settlement containing the. covenant — 
recited in the petition was made as stated ; that the paper 
writing referred to, was offered for probate as the last will. ta 
of the said Eliza, an issue made up and the issue found as — - 
set forth in the petition; and that the 1 vicar 
they alleged are the daughters of Edmund E were 
not parties to those proceedings; but thee 5 
paper so offered, to be the last will of the said E lina, and. 
on the contrary insisted that if the same was si 
her, she was at the time utterly incapable, from de se, of - 
mind and memory, from making a last will. It ppe are red = 
from the record that Edmund Harvey and James R. Bur- — 
bage and wife, though served with process, put in no a nswer_ 
or matter of defence to the petition, and the 
petition was taken pro confesso, and set for hearing es 
parte against them. At November Term, 1833, of the 
County Court, the cause came on to be heard on the peti« ‘ 
tion and answers, when the prayer for re-probate was” 
granted, and the following issue submitted to a jury, pe 
wit, whether the paper writing exhibited for re-probate is or 
the last will and testament of Eliza Harvey, or not; and 
the jury being empannelled did say, that it was not the last 
will and testament of Eliza Harvey deceased ; from which 
verdict the plaintifis, (the petitioners) prayed for and 
obtained an appeal to the Superior Court. At the Spring 
Term, 1834, of Perquimons Superior Court, Jesse Wilson 
executor of Mary Smith, and Francis E. Smith and 
Josiah Smith, infants, by the said Jesse their guardian ad 
hoc, were made parties defendants; and the cause was 











oe 
cuit Honor a motion 
by the defendants “ to dismiss the proceedings,” Sure 
: re ‘by his Honor, whereupon the plaintiffs 


— Bailey, ‘the plaints, distinguished this case from the 
ase Of Redmond y. Collins, 4 Dev. Rep. 430, upon the 


grot . dt hat here the prayer for re-probate was granted in 
ie County Court, and no appeal was taken from that 
cd ar, but the plaintiffs themselves appealed from the 
it of the jury, upon the issue made up to try the 
validi the will. In Redmond v. Collins, tMe appeal 
unty Court was taken from the order of 
wet that an appeal is sustainable upon 
e-probate, the case of Ward v. Vickers, 2 

64, was cited. 
abe defendants, contended that the petition 
the 4 from the decision upon the 
ie in the re-probate ; that the appeal could not be taken 
owe sie from the judgment thereupon ; and 
‘that if the petition properly formed a part of the 
record u 89 apeal, the whole case was carried up, 
‘was go by that of Redmond v. Collins, ubi 
a. 10 the probate of wills of married women, he 

by. Ceca, 9 9 Ves. Jun. Rep. 376. 


, having stated the case as above, pro- 
fnot to excite surprise that questions 
g to the bench, as well as to the bar, should 
present | ‘ selves upon applications for a revision of the 
eee probates of wills, or refusal of probate to 
instruments offered as wills, The General Assembly, as 
the situation of our country, and the character of its in- 
stitutions seemed to require, have from time to time, made 
important changes in the laws, in relation to the mode of 
proving wills, the tribunal by which controversies respect- 
ing them shall be tried, and the effect of the probate when 
had; but have been wholly silent as to the proceedings by” 
which those errors, which are incidental to every human 
VoL. 1. 25 











* Wherethe which the dissatisfied part t to ha 
whic issatisfied party ought to have an opportunity 






190 IN THE SUPREME COURT 


June, 1835, judicature, may be examined and corrected upon probates 
Hana granted or denied. The profession, is therefore necessarily _ 
Suren, driven to adopt some mode, which is at the same time, 

analagous to the established usages: ee 
were made, and reconcilable to the state of th 

by these changes. This adaptation of old forms to. new _ 
laws is among the most delicate and difficult of legal 
labours. It has not yet been successfully een nee | 
this subject, and there is reason to fear, that 

dications must be had, before it can be completly accom 




















plished. at 
On examining the’ record before us, the ‘iw, inquiry 
Ss which suggests itself, is, did the appeal from Ce A 
re ns to the Superior Court of Perquimons, carry up @ % 


and all the subsequent proceedings thereon, or di 
up only the issue ordered, after the prayer fort 
bate granted, and the proceedings upon pat: 
can see no reason to doubt, but that it was c 1p tent f 
the defendants to have appealed from the sen cane he 
por agg County Court, ordering the will to be prope - : Sars; 
taken ftom time for probate. It has been the usual ¢ nd o appeal. 
an order of oT a 
the County from such adjudications, and has never bee 
Court __ of. There are obvious conveniences from the pr practice, for | 


ates if the adjudication be erroneous, it may be: 4 oH tT a 


Goch an Without either party incurring the unnecessary e: 
order witnesses upon the issue. It comes within the fai 
or struction of the act of 1777, (Rev. ch. yank ns 
meaning of allows an appeal to the Superior Court, “when é ‘any 
rr ae of son, either plaintiff or defendant, shall be dissatisfied w 
lowing the sentence, judgment, or decree of the County Conk 
sppesls- ‘It is a sentence, materially affecting the achicha he ‘ 

contestation; in form final on the point decided; and 


rik" s 













ee. 


of reviewing in the appellate tribunal, before it may lead | 
glects to to further mischief. Where the dissatisfied party neglects = 
appeal gh to appeal from such a sentence, it isnot regularly re-ex-- © | 
oe aminable in the superior tribunal. All objections thereto 


regularly which may be waived by not being brought forward in 
ee ©6apt time, are waived, and the cause proceeds in the 


the supe- as spree cut ought to have proceeded in the court 


rior uribu- 
nal. 
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loss eapensante te tiee sentence.. But we are, never- Jur, 1835. 
, that when upon a petition for a re-- Haaver 
probate; 2 e same has been ordered, and an appeal takes gyiru. 
pees: y eit "party from the ultimate sentence upon 
h re-prob 2, that appeal places the entire cause in the 
‘isin ‘court; and it is competent for that court, upon 
liscovering that the cause has never been rightfully con- 
and that, however the facts may bé found, it 
se a decree for the parties instituting the cause, 
s the. same altogether. The petition must be - 
‘as containing the allegations of those propounding 
er, and the ultimate judgment must be founded on 
cit ‘as admitted or proved. If they'will not 
| sentence for the party propounding, the Court is 
se to him such a sentence. The sentence 
imitting the proofs, directing an issue, is cer- 
s it had been made provisionally, a determi- 
le court that the allegations proved, that is to 
‘found on the issue, will entitle the party to a final 
e. Ba it though it be a sentence formally final on the 
it is in it, and does not purport to be a final sentence 
-matter of the petition. And if before a 
7 ae 2 ce rendered in the revising court, it should 
id we t need incurable error in the cause as con- 
tis not obliged nor, as we conceive, at 


‘ ese veg, apt 
ih “a sll w out this error to an injurious consum- 
gre “a 


ae... itd joes i iipier upon what ground the Superior Court 

|e side eC ah ‘cause to be dismissed. The counsel for the 
 *appellees states, that it was done in obedience to what the 

Court below understood to be the law declared. by this 

court, in the case of Redmond v. Collins, 4 Dev. Rep. 430. The case 
To that case, we held that a mistake in a verdict upon aD jong robes 
issue made up between the executor propounding, and the Calin 
next of kin caveating the will, without fraud or collusion, approved. 
did not give the legatee a right to repropound it for pro- 

bate; that the legatee was represented by the executor, 
claimed through him, was a party by him, and bound by 

the decree ‘against him. It is impossible for us, to see 
whether in truth the case under consideration, comes 
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Surra. 








was a enti women, who or 
to make a will, ahd Who; theredreypould rig 
testament or will of personalty merely. Indep 
of the marriage settlement and of the uses and limitations 
therein declared, her husband, as husband, mast a eben. 
the only person interested to contest such testament. “By | 
virtue of his marital rights (not as distribute, as tp 
tion terms him,) all her personal property | ‘his sur. 
viving her, became either absolutely or sub modo h ie and 
her next of kin were wholly without chain aee 2 
according to the petition, all her property, 
sonal, were by that settlement conveyed to 
Joseph Cannon, the trustee of the said Eliza ¢ 
What, however, were the uses, trusts or limit at 
conveyance is not set forth, so that we are ¢ itirely igt 
rant to whom, according to the provisions « 5. h ts € = 
ment, the property was limited in the rit. 
intestate or without appointment. As a marric 
she could make no devise with or without } 
permission ; and however a proper court 
to her appointment made under the form ofa 
court can pronounce the testamentary dispe 
married woman of real estate, the will ¢ 
The petition states, that the husband of the de 
pounded the will for probate, and that an issue 
up, but it does not set forth either the terms of t Iss a r 
or the parties between whom it was joined.” Sune ef, 
have been joined between Harvey propounding- the will | a 
as executor, and Harvey caveating the will as husband. z 4 
This would have been a solemn farce, and not an attempt — 
to prove the will in solemn form. If it were joined be- 
tween the executor and the heirs at law, who claimed'no =} 
interest in the personal property, the finding decided only = 
the matter involved in that issue, and this will not be pre- 
to be other than that which could rightfully be 
controverted between these parties, that is to say, issue 
Of devisavit vel non—was it a will or not, as. to 
therein attempted to be disposed of. This;'to be sure, was 
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ised Peps spossible for the petitioners, whether Joxe, 1835. 
ding be or b Mt removed wut of the way, 10 "Hamar Hanver 
netrun cas «il lands. They state git 
, and the’will shows uponits face, that 
estatrix was a woman, and there- 
ee The Court of Probate had no 
to h this instrument; nor could the Superior 
fC o' ee n, if the jury had found the issue there 
favour of these petitioners, have given a sen- 
g it, asa will of land. Our act of 1784, Ko vige tag 
6,) making the probates of wills testi- 5, 295, s. 
or the e of real estates, has not in any manner ni ark 
law, as to the incapacity of certain persons to the 
real ste The entire jurisdiction over this * 
¥ an appointment of real estate under the women women at 
i, powers of the marriage settlement, be- sdih ealiaaas 
fent tribunal, which can pronounce it a 
at, when satisfied according to its rules for 
g facts that it has been executed with the 
by that settlement. So far then, as 
of dismission applies to the matter in contro- 
the petitioners, and the heirs at law, it 
sto have been right upon the merits, and the 
2 NO. cause to complain of it. But the 
d the petition altogether. Had not the It seems 
ht to. establish the instrument as a tes- probed 
¢ we are met with difficulties which put it disposition 
r to make a decision upon the merits—not 1 ee 
: rity in the law—but because the case is so v Adon mar- 
; ely statec aah Ss daa wpon. whet. the law is tO man with 
ro “te may be, that nothing has been done in the 
| 1c e rejecting this instrument as a testament, and her hus. 
mone tire hended as such, may be a mere nullity. pend may 
te face be Vas the pro er of the will, being directly ted to pro- 
interested to defeat it, he could not be the representative > 
of these petitioners; or that his inattention to interests 
which he professed to protect, was in law a fraud. Or, 
on the other hand, it may be that the finding of the issue 
him, as their legitimate representative, —. 
persons entitled to the personal property of the deceased, 
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of “ 









sessile okies are a 


ae sf t to have an opportunity of ‘contesting the pre- 
tion for repropounding the testament, {t may 
7 that, after the finding of this issue, an order for ap- ‘ 
pointing an administrator was made; and if so, the 
. administrator should have an opportunity of resisting the 
& petition for calling in his letters. If thisCourt hada 
* general power over the controversy, it would be disposed ¢ 
eh to allow such amendments as would remove this uncer- 
tainty, and enable it to see what was done in the former — ; 
alleged attempt to prove the will, and decide what are — ei 
now the rights of the parties interested. ‘Bat. aronte 
although the case is brought before it bys I, a8 a 
Court of Errors, having its attention ¢ 
record, and bound to render such judgment 
law ought to have been rendered in the § 
It will not, therefore, dismiss this part of hee 
lutely, or affirm the sentence of the Supérinné Oc 
respect ; but declare that the petition, so far it t ie 
repropound the instrument as a testament of ¢ chatt “er is so 
defective and informal, that the Court can 7 20 defi ai- 
tive sentence thereon, and that it be dismissed as raed : 
and defective, and without prejudice to the ight ¢ =) 
petitioners to make such an application in due form to he 
proper court. a 
The decree below being neither wholly affirme 
reversed, we shall give no costs to either party 
Court. 
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Per Curtam.—This cause coming on to he bedi pon 
the transcript of the record from the Superior Ciena 
Chowan, and being argued by counsel on both sides, it is - 
considered by the Court that the sentence of the said 
Superior Court, whereby the petition of the petitioners 
and the proceedings thereon are dismissed altogether, is > 
erroneous and ought to be reversed, and the same is 
reversed accordingly ; and the Court proceeding to render 
such sentence and judgment as in law ought to have been 
rendered by the said Superior Court, doth adjudge, sen- 








a n Pfibty and Route Courts, because 
Eliza was, at the time of the pretended execution 

eged will a feme covert, and therefore by law P 
able of making a devise of lands; and that the said 
0 1 80 far as it seeks to propound or repropound the 
eged last will, as a will or testament of the said 
with the permission of her husband, is so 
n, defective and informal, that this Court cannot 
“see what mt of right ought to be done therein, and therefore 
eee ee he proceedings thereon, are dismissed as 
’ é and uncertain, and without prejudice 
_ tothe Ti ght ‘of the petitioners to propound or repropound 
. = fe as the testament aforesaid of the said Eliza, 
are court in due and right form. And it 
pat the parties pay their costs in this Court 
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[HE STATE v. JAMES BALDWIN, Sex. et ab 


as a nuisance, it is necessary that it should be an 

and troublesome as to annoy the whole community, 

yt merely particular persons. Therefore, where it was charged that 

\ assembled at a public place, and profanely and with a loud 

voice, cursed, swore and quarrelled in the hearing of divers persons then 

~~ Dateagecoen whereby a certain singing school was broken up and 

disturbed, ad’ commune nocumentum, it was held, that the indictment 
not be sustained as one for a common nuisance. 

An indictment which states no unlawful purpose, and sets forth no act which 

the defendants assembled to commit, cannot be one for an unlawful 


assembly. 

Nor is one, which charges no act of violence, or an act fitted to inspire terror, 
nor any attempt to commit an act of violence, which, if committed, would 
make the defendants rioters, an indictment fix a riot ot a rout. 

» 

Tu¥ was an indictment against the defendants, seven- 

teen in number, in the following words. 
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Jume, 1835,» « ’ upon their oath¢-preser | 
Stare - Jame Senr. &e, i >On {Hig ninth 
Besa 5 pyr at in Steurane at ey certain public 
<> ‘place, to wit, at Swindall’s Meeting House in said ount 
"unlawfully did assemble and gather together, and then dnd 
there in the hearing of divers good citizens of 1 “a 
then and there assembled, unlawfully and p 
with a loud voice did curse, swear, and quarrel, by 1 
whereof a certain singing school then and there kept 
held in said meeting house, was then and there di cau 
and broken up, to the great damage and common ni nisanc 
of the good citizens of the state, and cant, e peace and 
dignity of. the state.” 


At Bladen, on the last Circuit, a ranted 
quash the indictment, which was pe 
Judge Seawext, and Mr. Solicitor Troy ag 


The Attorney-General for the state. 
No counsel appeared for the defendants. * 




























Gaston, Judge.—Where an indictment iss pe 

that a judgment thereon, rendered against t = 
would be erroneous, the Court may quash it 
The power instance, without requiring of the defendant to 
rab cag this power is pufely discretionary. Unleas € 
refore the gross and apparent, the Court, instead of dismissit 
pleads,is indictment in this summary way, will uae d hi i efenc 
porely “to his demurrer, or motion in arrest of jud 1e1 
pee of error, according to the regular mode of pi 
It isnot. where the offences charged are prpeeniir < nt ie 


= oy usually refuses to quash indictments, however obvious may — 












75, 


Pe betheir defects. Sofar as the decision below is to be r 
isgross ed as a matter of discretion, this Court feels itself not autho- 
pe rised to revise it. It is for us ,to inquire whether it be 
be ey, erroneous in point of law, and the determination ae 
ofahein. question must depend on the sufficiency of the indid 
peal ode ad raoesliah eepoametreia 5 6%: motion in 
Upon an. &Frest; or writ of error. 

appeal What is the offence set: forth. in the indictment? It ‘is 


joteoull not that of an unlawful assembly. It indeed avers that the 










os ae . 


od 








Sigs Ung in Sgn yer ogee 
Be data thd Raye. 1210. Nor is it sit a. 
fa votor rout, for it does not charge any vise the ox 
ence or any act fitted to inspire terror; ROT power to 
nal Se commit an act of violence, pia 
om would have made them rioters. 3 on the suffi- 
1 Hew. ch. 65, s. 4, 5 & 8. Ithas been insisted, Sov, 
m the part of the state, that this is a good ment, as it 
fora nuisance. To render an act indictable per upon 
®, it is necessary that it should be an offence #demurrer, 
‘and troublesome, as to annoy the whole mee ar 
sage not merely particular persons. The wt of 
question affirms this of the act charged, 
re ae Se #0 the gront nyiannes 
of the state.” Pat it is not only’ proper 
¥ ent should specify the criminal nature and 
6 fiance, which are conclusions of law from 
ts, b Ei macomery that it should also specify the 
fa i aod circumstances which constitute the 
is i t, therefore, before it can be sus- 
or & cocks ts contain a 
of such facts and circumstances as will 
t of an annoyance to the community. 
“must, from their very nature, have f the frets 
ted a saan xe to the citizens in general, the: segs meaty Som 
mame g nocumentum, though always proper and “er atest 
: asda ‘may be omitted, for they neither created a 


oF 
ue 


nor the facts which constitute it. Such _ ie 


rily show the crime. If the facts charged in genera, 





have extended i its annoyance to the qommaaity, or may ™&ne nocu- 
have reached only « individuals of that community, may be 
the averment of « nocumentum, becomes indis- "ilee 


pensable. pa sages inquiry as @ matter charged 
of fact for the jury, into the extent of the annoyance. show an of 
But an “allegation in an indictment that certain facts convenient 
charged were “to the common nuisance of all slates tha 


Vou. 1. 26 












































‘a common nuisance, unless y of such a 
ate as may justify that conclusion a8 one waaay 
ume 28 Of fact. . 
that may The act hort shied ie st tabi as at lgs eum 
dal ite an acts frequently repeated, and which cannot be distinctly 
prof and specially set forth without inconvenient prolixity. It 
munity,or is an act single and distinct, and committed on a particu- bs 
may have lar occasion. It is charged that the defendants ‘od 

lyeertain at a public place, and profanely and with a loud voice : 
, cursed, swore, and quarrelled, in the hearing: o} at 
- commani- persons, and it is alleged, that by means thereof a a certain ¥ 
ty, thoee singing school then and there kept and held was broken — 
cameindis- yp and disturbed. This profane and loud ¢ sing ie 
quarrelling on that particular occasion, ee 

been an annoyance to those who ex 
nesseqit; but it could not have bee an ai noyan ce. 

to the “citizens in general, unless there ae e other 

facts in the case. If there were such ¢ acts, 

these ought to have been set forth; for « dectapaet, 

must specify all the facts which constitnte ence. 

It is possible that a frequent and habitual on of 

acts which singly are but private annoyances. as - 

stitute a public or common nuisance. But if 80, this” 
frequent and habitual repetition should be appro riately 
charged. No injurious consequences of an abiding kind, ~ 
and therefore affecting not simply those ‘present at he © 
commission of the act; but affecting the citizens: uccessi 
and as they come within the reach of these cons ; 
are charged, or can be presumed to have followed from | 
the act. “The singing school” is indeed said to have ~ 
been broken up and disturbed. Of whom that hel 
was composed does not even appear, but whether it-con- 
sisted of the defendants or of others, ‘its interruption __ 
cannot be legally pronounced an inconvenience to \the — 
whole community. The loss of instruction in the accom- 
plishment, to those who would fain acquire it, does not 
very gravely influence the good order or enjoyment or 

_ “convenience of the citizens in general, so as to call for 
redress on the complaint of the state. 


. 
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t If we \sustair this’ indictment ‘for a comm 

‘ isancé, We sha ‘he obliged to hold, that whenever ty 

oxen agapacllan Rateanes 
‘ot 8, it may be charged that this was done ;” 

f - nuisance, and if so found, will warrant 


n ‘as for a crime. This would be either to 
. sn doctrine of common nuisances, far beyond the 
| withi in which they have hitherto been confined, or _ 


thine with that precision and certainty on the 
Tecords so essential as restraints on capricious power, 


por waa as the safeguards of innocent men. 
of the averment “to the common nui- 
t contains no-criminal charge. No 
‘is alleged, no special intent or purpose is 
th would impress an extraordinary character 
‘done The persons disturbed are not repre- 
ing been engaged in the performance of any 
y—as engaged in religious worship, attending 
Gnelection, or ata court. Upon a demurrer to the 
ment, we should be unable to render a judgment 
le'state. It is our opinion, therefore, that there is 
er = nt ei below, and that the judgment 
from must be affirmed. 


ae 


Judgment affirmed. 


Bt under the act of 1626, c. 13, charging that the defendant, on 

a particular day, and on divers other days before that day, sold and deliv. 

‘ered s ts to certain slaves whose names were to the jurors unknown, 

ROOM Maettitdy to etcining Go trseansion of dren dope 

owner ur And as the names of the slaves were not given, it is 

defective for not stating the owners of the slaves, or averring that the 
were unknown, if the fact were oo, 


ca 
—e 


Mju Wes Gri ediotmectt in the Sotlowing form. | 
. “ The jurors for the state upon their oaths present, that 
Zachariah Blythe, late of said county, on the twenty- 
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a quantity of spirituous liquors, not having then and there 






: roe ae a idjdid 
reapers tgleng!Sorot lectals ged % 
whose names are to the jurors as yet unknown, @ 3 







any written authority from the owners of said slavés to 
sell and deliver the spirits aforesaid, contrary to the act 
of the General Assembly in such case Lapshunsars aaah 3 
against the peace and dignity of the state.” = 
The defendant being convicted of the offence 3 
in the indictment, a motion in arrest of jt nt Was 
submitted by his counsel, which being rae 
Honor Judge Norwoop, at Northampton, on —— : 
Circuit, the Attorney-General appealed. OER 4 
The Attorney-General, for the state. oe 
Badger, for the defendant, objected, that the i 
was defective for uncertainty and indel ness; 
Ist. Because it charged the selling to be to a number of 
slaves in gross,on acertainday and divers otherdays, where- 
as it should have been for one act of selling to one 
slaves, or for frequent acts of selling to one slave. 
2nd. Because the slaves to whom the spirits ( 
were not specified, either by their own names = x 
of their masters, and no good reason was i tated 
omission. He contended, in support of this 6 9 
that the names of the owners of the slaves anh ] vs" 
been charged, because that knowledge might have been of _ 
service to the defendant in his defence, but if the names 
of the owners were unknown, then that fact should have 
been distinctly averred in the indictment. SOR ESOT Sy 
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Rorrm, Chief Justice—We concur in thé * 
given by the Judge of the Superior Court, that the indict+ 
ment is defective, and that the judgment must be arrested. 
It charges, that the defendant, on @ particular day, and ~ 
on divers other days and times before that day, sold and 
delivered spirituous liquors “ to certain slaves, whose names 
to the jurors are as. yet unknown.” i 
Every indictment ought to have convenient eertalnty 
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fee and perions; and give to the x 


ice of the specific facts charged on him, 
























ctment conveys no information of that sort... 

fined to a single joint sale to several persons, 

| the transactions at large of divers days with 

. It is like an indictment in one count for 

rs distinct assaults and batteries on several persons at 
at times. To such a complication of separate accu- 

is, the defendant ought not to be obliged to answer; 

and in this case he could not form the least conjecture of 


the slaves. It it true, the defendant . 
averments upon a second indictment, 
entity of the slaves mentioned in both. But 
Paced to be put to greater difficulty in sustaining 
: than is unavoidable. Here the description 
a of being slaves, the names of the slaves not 
| , nor their sex, nor the name of the owner, 
any mark of identity. From necessity, indict- 
ey leging the name of a person to be unknown, are 
er ahewey they are really.unknown. But in general, 
t be given, and always, unless it be stated 
‘ ne 2». The Christian name alone will not 
< om s “the oceupation or station be added, so as to 
ee gan from all others, as in the case stated 
—_— ooks, s, John, Priest of A. As slaves have only one Semble, 
| , that alone may be sufficient when stated. sony be de- 
Bett is by itself not very satisfactory, because there is a pcribed by 
more perfect mode of identifying the person, by stating alone, but 
him to be a slave named A., the property of a particular — 
person, so as to distinguish this from other slaves of the nameof his 
séme name. That is the usual method of describing a slave lig 
in ordinary transactions, as well as in legal proceedings. also. 
For this purpose, proof of reputed ownership would proba- 
bly support the allegation. But although it may not be 
necessary to state the owner, where the slave is described 














r iitniies 
_—ctinbpp rng by wing wine property be i 
‘That is a step towards distinguishing the particular per- 
son, and would not leave the proof at large of any = | 
slaves. It is not doubted, that the indictment wouldbe 
good, if it alleged the name of the slave, and the owner of aq 
the slave, to be both unknown. But the indictment ought 
so to state as to both facts; and we think it is but demand- 
ing reasonable precision to # common intent, to require - i 


Where the the property to be set out, as part of the descriptio perm 


a & sone, when the name of the slave is unknown. | If neither 


averred to the property nor the name be given, as each goes equally 
pe n- he 0 the identity, the excuse for not doing so ought to appear 


nameof his in the indictment, by the statement tt te fra me 
owner, Of unknown, as well as the latter. That allegation | . 





















an aver- 


ment that proper and necessary as to one part of the 
he alsois it is in respect of the other. 
isessential. PgR Curiam. 
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SAMUEL P. SIMPSON »v. JOHN #. HARRY. oy 


ate, 


The word “ appeal,” in the 9th section of the no 174 deh 
not used in its technical sense, and it is not therefore necessary 


for the magistrate to pass upon a din of «808 
eater ay 

The claim of an interpleader to property attached, must bea legal me 
mere equitable one will not entitle the interpleader to the property 

No claim can be interposed by a third person, to a debé attached in the ha 
srs qusiaer er nahing bt tempts prepay ones aia ; 
the spirit of the law, allowing an interplea. : 1 Bs 


. ‘Tas was an arracuMenrt and interpleader under 
following circumstances. The defendant, John H. Seay | 
on the 7th January, 1832, sued out an attachment ‘ale 
able before a single justice, against John R. =n 
absconding debtor, and summoned William Boydton, as a 
mipeaeee On the same day, Boydton appeared, and: _ 
*aicknowledged that he had money enough in his hands (of — 
ee ne ae? the plain- 
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ter be had by the plaintiff, 

pei is etter On the 7th February, 
1832, the present plaintiff, Simpson, interposed a claim to 
money. in the hands of the garnishee, which being re- 
jected by the magistrate, he appealed to the County Court. 
oa an issue to the jury in establishing his 

. th he appealed to the Superior Court, where 
upon a trial had before his Honor Judge Serrze, at 
, on the last Circuit, he offered evidence tending 

h the following case. Dunn, some time before 

ing of the present defendant’s attachment, had 

ned a judgment before a single justice, against a man 

the na of M‘Lelland, and being indebted to the pre- 

q 4 wih le ff, in a larger sum of money, on the 24th 
; I 4 1831, gave the plaintiff a written order on the 
- constable, who was supposed to have possession of the 

0 deliver the same to the plaintiff, as having 
ito him. The judgment, however, was not 

. of the constable, but had been left in the 
ey of the magistrate, who rendered it. The consta- 
ded = re, on the presentation of this order, which was 
ES 9 om the ‘ of the date, gave the plaintiff an order on the 
ee pe y for the judgment ; but as the magistrate was 
. tof = diate, it was not then, nor did it appear to have 
aS y time {afterwards, presented to him. When 
was rendered, M‘Lelland, having given 

r the stay of execution, requested the justice to 

@ judgment, assuring him that it should be paid 
before the expiration of the stay. It did not distinctly 
appear, “whether before or after the 24th of December,’ 
1831, but at all events before the 7th January, 1832, 

» MLelland called at the store of the magistrate, for the 
‘purpose of paying up the judgment, and the magistrate 

- being absent, Boydton, his partner, who had access to his 
papers, received the money from M‘Lelland, and delivered 

‘ up the judgment to him. After the attachment was issued, 
and after Boydton had given in his garnishment, and after* 
the money which he admitted himself to owe to Dunn, ~ 


i ist RG 
been assis 
ga e ha 
me. 
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204 IN THE SUPREME COURT 
Fores 1n8s. condemned to ansiver thei rec y which might be 
Hisar, Plaintiff in this i peared Panton o 
assignments, and claimed ~ mey received 
Boydton refusing to pay it, he then i his. 


‘ attached as aforesaid, shall be claimed by any other pers 


_ entering into a bond with sufficient security to pay mi 



















to it before the magistrate who was actin “upon 1 % 
attachment. His Honor, upon these facts, enna: e 
jury, that the plaintiff had but an equity to the money, 
and not the property therein, and the jury found accord- _. 
ingly against his claim of property, and he appealed. 
Devereux, for the plaintiff, contended Ist, that under the 
act of 1794, (Rev. ch. 414, s. 9,) an interelennies 
right to urge either a legal or an equitable clam, 
2nd. That in this case the money was in the custod: ly of ‘ 
the law, the magistrate or Boydton, being in a situation _ 
analogous to that of a clerk of a Court of cc 1; and 
cited the cases of Overton v. Hill, 1 Murph. 
Alston v. Clay, 2 Hay. Rep. 171. 
3rd. That if the claim of Simpson to ti deb 
payment, was an equitable one, by the subsequen 
ment the trust was closed, his title became legal, an Ds e 
might then maintain assumpsit for money had and received 
to his use; and for this was cited Cooper v. Wrench, 6 
Eng. Com. Law Reps. 51. Agee) alle 
No counsel appeared for the defendant. 





















Gaston, Judge, after stating the case, 
follows :—It may not be amiss to state, that the p 
ings upon this interpleader, have not been 
The 9th section of the act of 1794, (Rev. ch. 414,) w 
directs the mode of proceeding where property at 
claimed before a justice, directs that where any p 


. 


son, and to determine the right, the intervention of a jury,” 


may be necessary ; the party claiming such property 
appeal to the next County Court, where such right upon 


issue joined, shall be tried by a jury; the party claiming 


costs and charges in case he shall fail to prosecute the”: 











r tril ? sa Gaucher Coes 

izance fe matter pending in the inferior tri- 

h, from its constitution, the latter is not 

ited to determine. The claim of property i is supposed to 
one in which the intervention of a jury may be neces- 
a as there is no jury in the Magistrate’s Court, 
lant in the interpleader appeals his suit, that is to 

ves it for trial to the County Court, where such 
'y car be had. There was no necessity, therefore, for 
ist rate’s proceeding to any adjudication upon the 
Sen adjudication was a nullity. Whenever 

me, in which an interpleader is allowed, the 


nt is ed to remove his claim to the County | 
upon complying with the terms prescribed by the 
sgularity, however, in this case, furnishes no 

yr reversing the judgment of the Superior Court, 


. hoch : m has been acted upon, both in the County and 


" pes ae 3 b passed upon it. 
pi .. re of opinion, that there is no error in the instruc- 
iy his Honor on the trial of the issue in the 
Co * Judgments are not assignable at law, 
the transfers of them may be protected in 
quity, th eerertionsly pass no legal interest. The 
pres si pl f was not the legal owner of Dunn’s judg- 
r t, and d Boydton by the receipt of the money upon it, 
I 2 legally the debtor of the present plaintiff. 
he receipt of the money, and with a knowledge of 
, he had promised to pay the money to the 
pede» vee have made himself liable by such as- 
sumpsit. If before. the receipt of the money, he had been 
apprised of the assignment, and had collected it as agent 
for the plaintiff, he would have been liable as for so much 
money received to the use of the plaintiff. But a mere 
equitable interest in the judgment could not per se create 
a legal property in the money due, or paid upon the judg- 
ment, in whose hands soever it might be. But it is insisted, 


VoL. 1. 27 


~ ay: 


is precisely as it would have been, had not - 
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206 IN THEXSUPREME COURT 


one, 1835. amie of the ret akg claim was supported 
“Suareow awe ‘money, for that 
Hise, it is the sors of vas to subject to the 
demanils of creditors onl aa as are ae 
end truly due to their debtors, and not such \ due to 
them in trust for others. We admit the t, but ee 
deny the inference. We admit that it is not the purpdse = 
No attach- of the attachment laws, to subject to the demands of 
wap creditors, either property held by, or debts due to, ab- 
paved sconding debtors as trustees for others. If ‘upon, the a 
By or debts garnishee’s examination, or ona disputed issue g ) 
due to, ab- out of a garnishment, it shall appear that the garni ne 
Pag df holds effects of, or is indebted to the defendant, as bee 
a fo trustee of another, the Court ought not, and wi 
demn those effects, or that debt, as liable to the satifuetion 
of the demands of the attaching creditor. Such” 
would thereby be converted into a rier 
owner ; and the proceeding would be a perversion 6 
very intent and purpose of the law of attachments.” at 
if the garnishee sets up no such defence, and si oa 
facts from which it can be inferred, we are ata 
conceive how it can be brought before char Ca 
, privilege of interposing a claim is given bi law=to'h ) 
and to him only, who has the right to the property; and 
the issue upon the claim is in whom is the than ar eel 
This must mean the legal ownership. Such an issue” 
wherever tried, can mean nothing else.’ If the ¢laimant — 
has not the legal interest in the property, the issue Cannot 
be found for him. The equitable owner is not 
redress. He can have recourse against the 
who hath held back the facts, which would have pre Bee 
condemnation; or he may invoke the aid of a pro 5 | 
« court, to stop the proceedings. He ean pursue either’@f ~~ 
these courses, whenever the nature of the property, orthe . 
magnitude of the debt, will induce a Court of Equity to 
take jurisdiction of an equitable demand—and where’it 
will not, he is in no worse condition than he was in before. 
As the alleged error on which the plaintiff seéks a 
reversion of the judgment against him does not exist, it . 
is not necessary that we should state any other reason for 
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eficming the judgment. But: we har been struck with Joxm, 183s. 
the character of the clain here interposed—a claimto a Srurson 
‘apprehensigggthat our silence upon a point yy,.0y, 
geesuntie (9 fenotice, might be construed 
TEA cancion of such a course of proceeding. 
nd all the provisions in the attachment laws, 


i “ ig third persons to interpose claims, as applying 
n_ the he cases ordinarily indicated by the words used. 









2 of ‘their demands against their absconding 
donot either or both of two funds. The first, is 
; their property as may be levied on, seised and 
out of debts due to them from third per- 
I provisions are made for prosecuting the 
SS etackaeent, applicable to the pursuit against 
in tive funds. For debts due from third persons 
ments are to be rendered against them. As to the 
per tbe h can be seised, it is to be levied on, and is to 
Poona! Faiaditions exponas, as the property of the de- 
i ® to éxecution. It is when property is attach- 
ekind—the subject;matter of anexecution— 
d. persons have a right to come forward, and insist 
property so attached is their property, and not 
he absconding debtors. If the persons summoned Creditors of 
iishees, choose to admit that they owe money to the £*™mishees 
Sim attachment, which in truth is not due, and legal right 
ject themselves to judgments for which they rine. eg 
are not liah ‘the actual creditors of these garnishees have ing "pach 
» lega right to interpose. Judgments against the gar- —, 
nishees for what they admit to be due, touch not the debts F=sing 
due from the garnishees to others. They produce f10 indebted to 
-Seisure, no sale of the latter—and leave the’ remedies of ‘¢ *>- 
these creditors and all the means of enforcing them, pre- debtor. 
‘cisely asthey were. These creditors have no more legal awa 
right to interpose against the rendition of such judgments, not affect 
than against the voluntary confession of judgments by ‘heir claim 
their debtors to persons bringing suit against them by parton 
original process. But where the property of third persons But where 
is specifically levied upon by attachment, as the property perty a 
of an absconding debtor; the proceeding is against that Jove’ upon 
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ery tes may att 
as the pro. &@ Mode by which the ri emg 
perty ofan asserted. As well therefore, from the obj 
sicinding be effected by the legislature, as from the ; 
claimants are of opinion that the claimant, if he had had a legal ght. 
right to in. to the money received by Boydton on thej against 

ay ag M'Lelland, could not interpose a claim against the plain- 
pose ofpro: tiff in attachment to the debt, which, he says, ‘Boydton 


pers fh owed to his debtor. ee 4 
pre Per Curiam. Judgment affirmed: “a 


attend its THE STATE v. SOLOMON ROPER. te tes ah 
: ee 


An indictment which charges an indecent and scandalous expan 
naked person to public view in a public place, is sufficient, 
the act to have been committed in the presence of one or 
zens of the state. 

Tue defendant was convicted at Burke, on the I t 
Circuit, before his Honor J judge Serre, upon the folla Ww 
ing indictment. € aie oie? 

“ The jurors for the state upon their oaths 
Solomon Roper, late of said county, on the fi 
September, in the year of our Lord one pea “it 

. hundred and thirty-three, with force and arms 
county, being an evil disposed person, and 
intending to debauch and corrupt the morals of th 
zens of said county, on a certain public highway: 
county, did indecently and scandalously expose to public 

‘view the private parts of him the said Raney ae 

‘and pernicious example of all others jp like case 

and against the peace and dignity of the state.” 

After his conviction, the defendant’s counsel ‘moved iv 
arrest of judgment, “that the bill of indictment was 
defective, in not charging that the offence was committed 


ee ee ee ee 
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ea aes 


which the defendant appealed. 97 
je defendant. Sime: 


* 


ron, Judge, after stating the case, proceeded :—We 
ita clear proposition, that every act which openly 
, and tends to the corruption of the pub- 
os sa iiteke ‘ht common law. .A public 
. pr sti the naked person, is among the most offensive 
ages on decency and public morality. It is 
2 y to the constitution.of the criminal act, that 
exhibition should have been actually seen 
$5 it is enough, if the circumstances under 
ag obtroded were such as to render it probable 
le ‘be publicly seen; thereby endangering a 
t feeling, and manifesting a contempt for 
: acy. In the description of every indict- 
k's always-advisable that the charge should 
to conform to approved precedents. A departure 
a is viewed with suspicion. Yet where there 
oo expressions’ and terms of art 
jated by the law to the description of 
not to admit a substitute for them, it is 
indictment charges in intelligible lan- 
netness and certainty, all the substantial 
ircumstances ° ict constitute the offence. In 2 Chit. 
: im... ~— . we have a precedent of the indictment 
Was used in the case of The King v. Crunden. It 
> counts. The first charges, that he exposed 
- hithself ked id and in an indecent posture near to, and in 
» fi ont t of, houses, and also near to a certain public 
ome in the presence of divers of the king’s 
an : the setond charges, that he exposed himself 
naked to diyers of his majesty’s subjects. In 2 Campbell’s 
Rep. page 89, we have a report of the case. The defend- 
ant was convicted on evidence that he bathed in the sea, 
dressing and undressing on the beach, opposite to the » 
bid ars om on which cliff there was a row of 
ee the windows of which he might be 


Bi J 













‘ 





it took Slasevih their vichale? ead 00° that might have 
been seen. The allegation means no more, and @ sheen | 
allegation which distinctly and explicitly avers | pe: : 
will’ as effectually answer to decribe the » he: ” 
avyerments in this indictment, that on a ce din malic» 
highway the defendant did indecently and statidale 
expose to public view, cam mean nothing Lett 
the indecent exposition was so made, —— 
been seen by numbers. The necessary’e D 
crime are therefore stated, and there was no error int 
ruling the motion in arrest, ‘oe, # 
This opinion will be certified to the Sup 
Burke, with directions to proceed to judgment a 
terice against the defendant, agreeably to this 
the law of the state. %: 
Per Curiam. 
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DEN ex dem HENRY B. VAN PELT et al. v. 






The acts of 1777 (Rev. ch. 114, a 11) 0d 1708 oa aE 4) 9 
require grants to be recorded inthe Secretary’s Office, do not ix 
the grantee the burden of showing affirmatively that it has been 
non.recording, if an available objection at all, must be shown by 
makes it. But it seems, that such an objection is not available at; 

Se ee 

“0 hs 

. ‘Tis was an action of ssecrMenr, tried befc 

Honor Judge Srraneg, on the last Fall Circuit, at C 
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, _ tuck. hod 
£ Upon the trial, the plaintiff, in support of his se re 
re a offered in evidence an original grant from ‘the “ante rT 


is 4 Daniel Van Pelt. The grant was No. 531—was 
) - the gredt seal, signed by the Governor, and prior 
y signed by the Secretary of State, dated the twenty-fourth 
day of May, 1810, for one hundred and fifty acres of:land, 

lying inthe County of Currituck, described more particu- 
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eg reef 


— 








sin te ainioast sau Wm. M. White, P. 
show that this grant had been recorded in the 


#Ofice, the plaintiff introduced as evidence, 
i he al ? d was a copy of the grant from the books of 
office, Certified by the secretary himself. This docu- 
aa to be a copy of a grant of the same num- 
thé same person, for the same quantity of land, 
ng, however, between the words “ acres of” and — 
i? the word“ marsh,”) lying in the same county, of 
same date, the same beginning, and also describ- 
as mentioned in the original grant, 
> particulars, viz. First, the distance and 
on of the first line, as described in the original, 
i a 5 chains to the point next to Anderson’s Island.” 
Fi Ina oop 5 they were “85 chains to the point next to 
Ad s Island.” The second variance was in the 
descriptic n of the second line. The original calling for a 
eo ean ad_ distance « 8. 55° E. one chain and seventy- 
a the: copy for “S. 55° E. seventy-five,” 
} words one. chain and also the word links. 
lant contended, from these variances, that in law, 
id never been recorded in the Secretary’s Office, 
ad was tl e void, and should not be readfin evidence, 
His Honor itted the grant to be read ; whereupon the 
Sake verdict, and the defendant appealed. 
for the defendant. 


oat a 
a “fed 


pass Sater. after stating the case as above, pro- 
ceeded :—It is here contended for the defendant, that from 
the facts disclosed in the case, the grant to Daniel Van 
Pelt never was recorded in the Secretary’s Office; and 
that it.is.yoid by force of the act of 1777, (Rev. ch. 114, s. 
11). That section of the act is in these words : “ That the 
secretary shall make out grants for all surveys returned . 
to his office, which grants’ shall be authenticated by the 
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Set chal be pacsaed oy Cee sa 
registered in the Register’s Office of the county wh 

lands shall lie, otherwise such grant shall 
Thelast Court, in the case of Slade v. Green, 2 
ed in the @ construction upon this seotion of the act 
caseof there said, “ that the grant is directed to beh 
Green,2 the Secretary’s Office, but itis made the 
Hams, _ Secretary to have it done, and the grantee ought 
nised. 










where the lands lie, and in case of neglect. it is dk 
void: but this penalty is not referable to the first ps 






: the section, which directs registration in the § eC 
Office. That would be inflicting t on t 
cent, which is due to the guilty.” We think & 

Met correct construction, and therefore concur i mt e 
ta. eae But the land offices were closed by the act of 1781, 
Sc >” ch. 172,) and the act of 1777 was repealed so f 





“ise inconsistent with the latter act. The act of 176 
ch. 185,) reopened the land offices ; and the 14th se 





“\ % 


this act is the same verbatim with the 11th sec! ic ac 


The act of Assembly does not require of the £ 
to indorse upon the grant, before its delivery to the 
grantee, a certificate that it has been recorded inh 


office; and we learn from the Secretary, that from ‘tl he 


. period when the proprietary government 
than a hundred years ago, until since he came in 
no such indorsations have ever in fact been made. It hes 
been usual to require from the assistants in the 
memorandum of the recording for the information of t 


grants. In the absence of any positive requirement of 
‘Such a certificate, and from the long usage which we 


a, 
> 


injured by his neglect. By the same section” it is made. 
the duty of the grantee to have it registered in the county 


act of 1777, except the sentence “ otherwise oi 
shall be void,” which is omitted. esos ae . 


ia 


Pe, ; 
2. mo 
She 
en 


secretary, and to govern him in the delivery of the AF 
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atire ground oF the defendant's u objection: is tuben 
pause he did not show that the grant had not 
; Upon the delivery to the grantee, the 


mption must continue until it has been 

Pf the fact is otherwise. But upon examining 

the su copy, it seems to us, that the grant has been 
recorded, although inaccurately and defectively. The 
misprisions of the clerk are reprehensible, but do not 
». annukthe act. If registration necessarily implies an exact 
_ “transeript, iteratim et verbatim, the reason of the law for 


: por op original to be produced in all cases where it 
i, would fail. Errors and mistakes are incident 


7808 correctly than a copy. We think the evi- 
admissible, arid that the judgment should be 


Judgment affirmed. 


cen Se eves nde of wich be > within 
hing of the act of 1715, (Rev. ch. 2, sec. 3,) and is not, therefore, 
by the limitations of that act. 
° ‘is not of itself a legal bar, but only evidence in support of a bar, 
4 ‘pleaded. Therefore where there is no plea on the record to which 
“Tape of time can apply as evidence, it cannot avail as a defence. 
tas “Damages for the detention of dower cannot be claimed for a period anterior 
© to a demand for its assignment. 
Quere, whether in this state dower is not necessarily assignable at law by 
. petition only, and therefore that there can be no demand in pais. 


Tms was a perrrion for dower, and damages for deten- 
tion, filed by the feme and her second husband, against the 
heirs and the assignees of the heirs at Jaw of the former 
husband. It appeared, that the former husband of the 


Vou. 1.” 28 





“ae! aR 

ig not that upon which the ra sender had 

*-~ residence. The defendants answered and relied: 
‘statute of limitations ; and upon the trial insi 
upon the lapse of time, as a defence. His 
Srranog, on the last Circuit at Hyde, dismist 
tion, and the plaintiffs appealed. 


No counsel appeared for either party. 


Danet, Judge, after stating the case, proceeded >" 

* petition for dower is by the Act of Assembly acoaa 
for the writ and declaration in an action of dower at the 
common law; and therefore the defendant always, if he 
has any defence to make, should plead or defend acc din 
to the course of the common law. It is not a chame 3 
proceeding. Whitehead v. Clinch, 2 Hay. 3. b)«- 
ever consider the act of 1715, (Rev. ch. 2,) called t 
limitations, as having been plead and relied -aneal ‘this 
case. Is that act a bar to this petition? The wid 
had no estate in the land, for the law cast the f 
upon the heir immediately upon the death of the a 

“Gilbert’s Ten. 26. In this land she had not a F 
quarantine, for it was not the land on which hes ‘bu sban 
had his chief house. Magna Charta, c. 7. The — Coke 
584. The widow had no right of entry for ¢ " itt 
had been assigned to her. She had no estate in thefar a 
until assignment. It is not until her dower has ~ bei 
duly assigned, that a widow acquires a vested estate oe oS 
life, which will enable her to maintain ejectment. 4 Kent's 

- Com. 60. On recovering at law, the sheriff 
demandant possession of her dower, by metes and 
if the subject be properly divisible, and the lands be h 
in severalty. Ibid. 62, In the English laws, the wife's 
remedy by action for her dower, is not within nae 
nary statutes of limitations. Ibid. 68. Oliver v. 
son, 9 Ves. 222. A fine'levied by the husband alone; of 

» lands, which Pee, | i 


“ righ 








or. tmade should be final, &c., with a saving to 


every, person or persons, and to their heirs, other than the 
ies to said fine, of such right, title, and interest, as they 
‘OPin the lands, at the time of such fine engrossed ;.° 
t.they pursue their title, claim, or interest, by way 
im oF lawful entry within five years next after the 
6prociamations had and made; with a further saving 
ye er persons of such action, right, title, claim and 
interest; in or to the said lands, &c. as shall first grow, 
Lponniegerpen or come to them after the said fine . 
“ @ngrossed, and proclamations made, by force of any gift’ 
in tail, or by any other cause or matter, had and made 
vefore the fine levied, so that they take their action or 
tir said right and title according to law, within 
yea rs next after such action, &c. to them accrued, 
fallen or come. When the right can be saved 
: to avoid the fine, it has been decided, that the 
fy mast be actual. Doe v. Hicks, 7 Term Rep. 428. 
Mright vy. Forrester, 8 East Rep. 552. Symonds v. 
oe 339. Pomfret v. Windsor, 2 Ves. 472. 
2 ~ S 12 East Rep. 444. But the widow, never 


ar. see 


aright of entry, is not affected by that part of the 
jut, after the death of her husband, she had her, 

© Of attion, and the statute of fines, requires every 

person or ‘persons to pursue their title, claim, or interest 

By Way of action or lawful entry. A widow, who has an 

_ interes ‘in the lands for dower, therefore, must bring her 
so only remedy in case the heir or terre-tenant re- 
se to assign her dower) in five years after the fine and pro- 
‘elamations, or be forever barred. She cannot afterwards 
bring a writ of right, as no person who did not claim a 
fee'simple right in the lands, could, by the common law of 

gland, bring that writ. 

third section of the act of 1715 declares, that “ no. 

person or persons, nor their heirs, which shall seciilies 

have any right or title to any lands, &c. shall thereunto 

enter or make claim, but within seven years next after his, 


* 
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June, 1835. her, or their right or td 
‘Sram default thereof su 


" 
“7 . 
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Fel 


‘evidence could apply. It was immaterial evidence 
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making default, 8 xchude 
any entry or claim Raut to be made.’ 
clear, that the plaintiff could not enter, be 
no estate in the lands to enter upon. But she*had 
interest, a right to one third of the lands assigiee he 
metes and bounds for life. Must she “ make claim” 9 
interest in seven years, or be barred of her right‘o of 
by an adverse possession for that length of time? 
before assignment of dower, has neither “ any® 
title” to the lands of which her husband was sez 
had only an interest in the lands for‘dower; therefe 
think the act of 1715 cannot be pleaded as a bi 
action to recover the same. She is not within the pro 
visions of the act. RNS a 
On the trial, there was another objection tal 
plaintiff’s recovery. It was the lapse of time inter 
between the death of the husband. and the filing: 
petition. The Judge dismissed the petition, 
which ground taken, he does not state in the case. 
of time is not of itself a legal bar, but may b 
evidence to support a bar properly pleaded. 
piration of twenty years without payment of in 
bond, or other acknowledgment of its existene 
is to be presumed, but payment must be p 
issue made to let in the evidence. So a jury rt ty in 
grant of an incorporeal hereditament, after an” 
rupted adverse enjoyment for the space of | 
years ; but there must be some plea on the record t 
the evidence. In the case before the Court, the debindata 5 
have not plead a release, or any other plea to which ‘their 
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record and pleadings now stand. 

As to the damages, it seems to us, that, as the 
ceedings are at law, the plaintiff cannot claim dai 
for the detention of her dower, but from the time o 
demand that dower should be assigned her. 


Coke, 586,587. Whether in this state dower is not , 
necessarily assignable at law by petition only, © and 


ss 
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nd a we do not ne beer 1835. 
this suit. We san SrENcER 


d ied to ‘Seco in the cause. 
Judgment reversed. 


SPYDAVID C. FREEMAN, et al. v. ALLEN GRIST. 


fhments were issued, and a garnishee summoned, at the instance 

bit creditors, and at the same term of the Court, judgments were 
against the garnishee in each case, for the sum due by him to 
‘debtor, and executions issuing thereon against the garnishee 

d of the same term, were put into the hands of the same sheriff; the 
‘collected by the sheriff, must be applied to the executions pro rata, 
fegard to the priority of time in issuing the attachments and sum- 


as “a Rute obtained in the County Court of 
Brt, upc 1 the defendant, as the sheriff of said county, 
iw cause why the plaintiffs should not have their 
oo: of a sum of money, raised by him 
m: s set forth in his return, which was 
“ Awri delsiesisocat was sued out by John Myers v:. “ 
, Buskirk, on the 17th day of January, 1834, 
ie same was by him delivered to the sheriff of Beau- 
y, and was by him served on Joseph Potts as 
oe +; on the same day a writ of attachment was sued 
"out by D.C. Freeman and George Houston, against’ the 
same defendant, and the same was delivered to the said 
al ‘on the same day, but after that at the suit of John 
M delivered; and the said sheriff, having both 
| attachment and notices on said writs in writing, 
seriiad the same upon said Joseph Potts, asmgarnishee in 
manner following, to wit: ‘ The writ of John Myers was 
first to me delivered, and I serve this notice on you Mr. * 
Potts ;-the writ of Freeman and Houston, was next to me ” 
delivered and I serve this notice on you also.’ Judgments J 
were regularly entered up in both of said causes, and the 
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v. 






Gaus. 


not equally applicable to all the fi. fas. and 








ides recovered by Soba? My 
nishee.” 
‘The rule was discharged in the County 
sheriff was directed to apply said money first “the satis- 
faction of the judgment in favour of the said John Myers, 
and the balance, if any, to the judgment of Freeman and 
Houston. From this judgment the plaintiffs ap to a 
the Superior Court, where upon the last Circuit’at Beau- 
fort, his Honor Judge Srranee was of opinion, 
the statement, nothing more was presented than 1 
nary case of two judgments, against the same ‘individual, 
at the suit of different plaintiffs obtained at the same'term, — 
and upon which, executions had issued tested of the stime 
term: for that the respective judgments aga’ fh : gar 
nishee were personal claims against him, and in’ ne oP ire e 
sent state of the proceedings no question of spec 
arose. His Honor, accordingly decided, that the } 
were entitled to have a pro rata distribution of the 
moneys raised by the sheriff, under the cireumsta ce ‘sé 
forth in his return. And from this decision the di end 
appealed. ee ja 
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J. H Bryan, for the defendant.—Att 
issued by Freeman and Houston, and Myers; dl ir 
northern debtor, and Potts was summoned as gar 
He had no tangible property of the northern ¢ : 
hands, but was indebted to him; and this debt was ms 
by Myers, and by Freeman and Houston. The attach 
ment at the instance of Myers was first issued; ther’ 
a judgment of condemnation—and there was also. a i 
ment of condemnation in the other case. Fe. we 
issued. The Judge was of opinion that the only ¢ 
presented by the case, was, whether the pen! madi 








directed that it should be applied pro rata. 


The act constituting the Supreme Court, requires’ ~~ 
~ that Court shall look into the whole record and render such 
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Supeni Scie POll to: Knve-rendened, Jon 1206. 
a @ récord will show the facts Faresian 
erty had | tangible, and = gavwr. 


ition to a fi. fas. being issued instead of a ven. ex. 
fe, after the garnishee rendering his statement, and 
lone) due being condemned to be applied to the claim 
ers, whose attachment was first issued, although the 


ceedings were had inthe other attachments, yet 

fedoes not appear to be any laches or waiver of the 

tage which Myers derived from his superior diligence. 

pease it was a debt, which was subjected in the hands 

nishee ; in such case, the garnishee is summoned 

| judgment is against him absolutely for the debt 

d.. The question then is, did Myers gain a prior 
an by his superior diligence in having 

ed his attachment ? (There are authorities in the 

2 n_Dig est on this question, under the proper head, 

arly a case from Bay’s Rep.) The general opinion 

yned by the practice of our most eminent 

she been, that the attachment first issued, was 

sd to the priority of satisfaction. Taking this to be 

80, eee advantage been lost? It was not the 
_ datyo f the. attaching creditor to take care of the interests 
ie garnishee. He, the garnishee, might no doubt have 

the subsequent garnishments, that he had 

ready been garnisheed or warned by the creditor Myers, 

d thu protected himself from any loss beyond the fund 


Dunse appeared for the plaintiffs. 


Gasron, Judge—It i is possible, that an inspection of the 

records on the suits wherein the respective judgments were Records of 
atid executions issued in behalf of the creditors, pene 

against | , might enable us tosee more distinctly as making 

the, facts. out of which this controversy has arisen. But °"Y Pert of 

these are-not referred to as making any part of the present sent to to the 

case, and we have no right to inyoke them as evidence. Conrea 

Confining our attention to the case before us, we are odes > 


obliged to understand that a judgment was rendered in jt, 
*« 
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June, 1835. favour of Myers against or &48tm° of money, to 
Femmag. 9 er such recovery as 4g! a Gainst Van 
Caan ial irk; and that at the sa judgment was also 
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judgments were for one and the same debt due from Potts 














idered in favour of Freeman and E on, against Potts 
“for the same amount, to answer such recov 


might effect against the same defendant. If these two 








to the defendant in the attachments, it would seemas if 
gross injustice had been done to Potts. He'could certainly i 
have prevented this, by distinctly stating in his. second: _ 
garnishment, that he owed nothing to the defendant beyond : 
a certain sum, which was already confessed. to another 
plaintiff in attachment, and condemned to answer his a 
recovery. But there are two judgments against him, at 
upon these, executions severally issue tested of the 
term, which are delivered to the same sheriff, He 
only not bound, but is not at liberty to look beyond th 
executions. It is his duty to levy the amount ce mnmanded 
in each, if the defendant has the ability to pay. Wh hae 
raised upon them is, according to a series of adju on 
which cannot be disturbed, to be distributed pry 
among the execution creditors, and for the ni 
collected, they can proceed against the sheriff ¢ or th 
debtor, accordingly as circumstances may render ¢ 
the other course expedient. There may be facta 
appearing before us, and which perhaps could not with ~ 
propriety, be made to appear upon this oe 
would, if shown to the proper tribunal, cause 

other of these creditors to be inhibited from obtaining sat- ¥7 
isfaction of their judgment against Potts. But in the 
present state of things, we think no other decision could — 
have been rightfully rendered, than that which er 
nounced in the Superior Court. 


Per Curiam. Judgment § 
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wa @ perition filed in the County Court of Robe- 
bruary Term, 1834, under the act of 1809, 
4..773,) in which the plaintiff sought to recover 
)for an injury sustained by the erection of a mill. 
tition stated, that the defendant, by the erection of 
il and dam, had not only overflowed the plaintiff” 8 





edt n gin, by throwing water back upon its works. It 
' stated, likewise, that the health of the plaintiff and his 
fami y had, and was likely to suffer much from the same 

- cause. After a verdict for the plaintiff in the County 
| Court, and an appeal, the defendant entered, together 
wit the general i issue, the following special plea: “ That 
; he was: not the owner or proprietor of the mill and dam 
~ complaines of in the petition, since the twenty-seventh day 
ber, 1833, at which time he conveyed the said 
m by deed to Edward M‘Callum, and that ever 
e said date, Edward M‘Callum was the owner and 
jor.” To this plea the plaintiff replied, « That the 
[mentioned in the defendant’s plea was not bona fide, 
but-was made in fraud of the plaintiff’s right to recover 
1e damages sought in the petition.” Upon the cause com- 
ini di whetriod at Robeson, on the last Circuit, before his 
Honor Judge Seawe t, upon the allegations of the petition 
of fraud, the defendant’s counsel objected to 
of any evidence to prove the fraud, on the 
The objection was overruled and the evidence 
ied, And under the instruction of the Court upon 
that part of the case, relating to the injury sustained by 
the plaintiff ’s cotton gin, the jury returned the following — 
verdict : “ That the oe damages which the plaintiff 


VoL. 1. 
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Pres: A petition, 
h twenty-five results from | 
gin; and they assess no damages for the injury 
e plaintiff’s health, as sought and charged by the 
- petition. And they further find for the plaintiff on the 
“S* issue of fraud.” From the judgment rendered on this 
Ff verdict the defendant appealed. 
i Se ~*~ Winston, for the defendant, argued, upon the question —__ 
‘is - of fraud, that the act of 1715, (Rev. ch. 7,) was designed — 
to avoid alienations which were fraudulent as to credi- ~ 
** tors, by preventing them from reaping the fruits of their 
~ executions: that the defeating, hindering, or delaying 
, creditors, was what constituted the fraud against which ~ 
the statute was aimed: that this could not apply.to a case i 
where the alienation could not disturb the remedy of the % 
plaintiff; and that all cases where a nuisance was 
by the erection of a mill, an alienation of the mill fociiibed " 
in the alienee a person from whom the party injured'e could © 
obtain ample recompense. He contended, that, _a proper 
construction of the acts of 1809 (Rev. ch. '773,) and 1813, | 
(Rev. ch. 863), showed that the “ owner or proprietor” of” 
the mill, whether the rightful or wrongful owner or pro= — 
oe prietor, was the person liable for damages accruing during St 
i the time of such ownership. And that if he who erected ~ 
the’mill, disposed of his interest therein, he could not be 
made responsible for the continuance of the | ae 
after such disposition. The counsel then went ‘an. E 
examination of the law upon the different remedies against ~~ 
nuisances, by quod permittat, assize of nuisance, and the 
action on the case which was substituted for the assize; © 7 
and he stated the effect which the alienation of him who ~~ 
* created the nuisance had upon these remedies. * Hér ~ oe 
‘ adverted to the statute of West. 2, (13 Edw. 1, e. a 2°” ae 
oe Inst. 405,) illustrating it by reference to the 
" placed upon the statute of 3 & 4 William and oe in 









ye 


























the cases of Gawler v. Wade, 1 Peere Williams, 99, and. 
Warren v. Stowell, 2 Atk. 125. He also cited Fetter v. 


| 

= 

"Ss Beal, 1 Lord Raym. 339, 682; Besmicke v. Cundéis, Oro. 
| Eliz. 402; Penruddocks case, 5 ep 101, 3. ; 16 Vin. Abr. 
| 
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32. Nuidandes, ; Salkeld, 460 5, 1 Jom, 1596, 
Lord Ray tid, that afteryaliena*: 
tion, the. the “uly ape ay liable for’ he-con- 


@ nuisance created by the alienor. 
No counsel appeared for the plaintiff. 








Roem, Chief Justice—The Court deems it proper to * - 


premise, that the rule acted on in assessing damages, as 


far as, it respects the injury to plaintiff’s health, is not =. 


‘considered as presented to the revision of this Court. The 
case is stated with a different view. Possibly the judge 
excludes that allegation of the petition from the considera- 
tion of the jury, because it was not proved ; for while itis 
stated that evidence was given for the plaintiff on the other 
parts of his case, the record is silent as to any on this. 
But, as it is not probable, that the mere result of a defect 
of proof would be so ‘emphatically set out in the verdict 
and case, it may be supposed, that his Honor entertained 
‘the opinion, that an injury to health by the erection of a 
umillis not such a private nuisance, as can be redressed by 
i for damages; or that it cannot be redressed by 
this peculiar remedy. Whether the opinion, thus sup- 
ed, be correct or not, it would be extrajudicial now to 
The record does not contain facts to raise the 
‘question. Ifit did, and such an opinion was given, it was 
‘adverse to the plaintiff, and he has submitted to it. For 
an error, if there be any, in the opinion, the Court would 
not reverse the judgment of the Superior Court. 
While that is so, it seems proper to disclaim the sanction 
_of it, which might be inferred from affirming the judgment. 
The Court does not consider the point at all ; and to pre- 
vent a possible inference to the contrary, is the sole pur- 
ose of adverting to it. 
‘WPhe case depends upon the exception of the defendant. 
ithstanding he joined in the issue tendered in the 
pplication, he moved the Court to exclude all evidence on 
it, on thé part of the plaintiff. That actually given is not 
stated. The objection is not, therefore, to the particular 
evidence, as irrelevant, i incompetent, or insufficient to prove 
the issue; but is, in: 














1 stance, ; that the issue is, itself 
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in 
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Jone, 1835. dart : ly.the de 
ream. nt to judgment, notwithst ; 
MCanuom, ithim. The evidence must be deemec 


in our law; yet the alienation supposed must be a real 























wor the verdict, if any coul be of r, 
have that effect. The counsel has so treated the case 
in the argument, and has contended, that there cannot,.in 
such a case, be a fraud, legally speaking, and that, there- 
fore, it cannot be proved or founded upon any evidence. 

It is said, that the act of 1715 means to protect the 
rights of creditors, and is satisfied, if the party injured is, 
not defeated of all remedy against any person; and that 
this case cannot be within it, because the defendant's 
alienee becomes responsible, each proprietor being suc~) 
cessively liable for the damages in his own time: and so 
the plaintiff is not without adequate redress. i: : 

As subsidiary to these positions, the counsel for the 
defendant laid down the general proposition, that one who : 
erects a nuisance, and then aliens the land, was not, before. 


the act of 1809, liable for subsequent damages arising from 
its continuance ; and that our statute clearly restricts this — 


remedy by giving it against the owner or proprietor for ; 
the time being. The Court does not consider this case as” 

calling for any construction of the act of 1809, upon this” 

point ; nor deem it necessary to pursue, with the learned — ‘ 
counsel, researches into thevancient law upon the. first part * 
of the proposition. For, allowing to alienation the operas) x 
tion demanded ‘upon the remedy by quod permittat at the 
common law, or upon the writ of assise, either before or 
after the statute of Westm. 2, c. 24; and yielding to it any: > 
effect, that may be desired, on the action on the case, 
which, as respects the recovery of damages, has been sub- ~~ 98 
stituted for the assise ; or the like effect upon the petitions, 


alienation, and not a feigned nor a fraudulent one. The 
general question is not open upon this record ; in which it 
is found, that the deed made by the defendant was éxe- 
cuted witlf the intent to defeat the plaintiff of his damages: 
sought to be recovered in this suit. | 
The case is therefore brought back to the pointief the. 
exception; which is, whether the deed could have that 
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Many seg may fe easily conceived, in which the'¢ 
would dice the plaintiff, both as to his rights and 
remedies. If the defendant, being liable for the Acres 
in his’ own time, was insolvent, except as the owner of the . 
— conveyed that, voluntarily, the plaintiff would a 

is previous damages. The deed may be upon an 
port or secret trust for the defendant, he continuing in 
the perception of the profits; or it may have a clause of 
revocation, and thus be within the words of the statute 13th 
Eliz. The alieneé also may be insolvent, and the convey- 
ance made to him for ‘that reason; for the injury to the 
pam! may be greater than the value of the mill will ; 
wer, by the time judgment can be had against the ~~ 9) 
But we do not think it necessary, that the object , 
I be, ultimately to defeat the plaintiff entirely of his 
wesyor any part of them, though that intent is alleged 
jindin this case. It is sufficient, if the object was to 
} to put him to a difficulty as to his remedy, so as 
delay him of a direct one, and hinder him of that which 
is most ‘beneficial, and impose costs on him. Such a 
fign would be deceitful and fraudulent. “Suppose this 
eed to have been made secretly and disclosed for the first 
time in the plea: that it was without consideration, to an 
infant or to a son, or to one not resident in the state, and 
that there was no visible change of occupation: and all 

© the intent that the plaintiff should not know the 

owner, but should sue the present defendant, under the 

, that he continued to be the owner; and thus be 
delayed of his remedy against the alienee, and defeated 
in’ the action against the alienor. The case, we think, 
would be clearly within the statute, and the plaintiff have 
a right to treat the title, as if no such deed had ever been 
made. The case supposed is precisely within that of 
Leonard v. Bacon, Croke Eliz. 234. In Formedon, the 
per * pleaded non tenure, on which the plaintiff took 
issue. suit brought, the tenant had, in fact, enfeoffed 
severa s of the lands; but it was found, that it was 






















Jove, 1885. to the intent to defraud thése whore i 
Purces that he took the profits. There, ight have been argued 
Mcauom, that the conveyances worked no wrong, and 





_ sixty dollars, and dae by bond.” Upon the trial the 
. plaintiff produced and proved a written con the 
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right; for the feoffees were good tenants 
and might have been sued. But it was held otherwise, 
and adjudged for the demandant under the statute of Eliz- 
abeth. ‘This must have been upon the ground, that® the 
conveyances, although they might not defeat the plaintiff’s 
right, were intended to hinder the remedy against the 
feoffor, and to delay him of one against the feoffees. a 
The Court is not, indeed, aware of any instance in. which >, 
a conveyance may enure when it is made and received 
with the intent that it shall enure to hinder ordelaya © 
creditor or other claimant of his remedy, roar Re 
law, directly against him who makes the x s 
which it is not avoided, either at common law, 1 1 
general principle of justice, or by force of the tt 
in the same manner as if the intention was to defeat the 
right altogether. In truth, that might be the 1 timate | 
effect of such devices; since by successive secret aliena- 
tions, the title would be so passed from one to a1 
that the ean could never know whom to sue. 


 —————$ 
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MARY HAMILTON v. MORRIS MCARTY. «9 ” 

Upon a covenant to pay sixty dollars annually, fe tap youre, ik Gebtin ofa, 
reinpeabapteramiesiarrimar Co Fc 
fore a single justice for one year’s hire ; and if the warrant 


due by bond, it is well supported by the production of the 


Tus was an action of pesr commenced by warrant 
before a single magistrate, and carried by successive 
appeals to the Superior Court, where it was tried at Ruth- 
erford, on the last Fall Circuit before Marri, Judge. 
The warrant stated it to be a “ plea of debt, the sum‘ of 








words following, to wit: “Memorandum of 3 t 
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by the said sede by these presents hire to the 
i Marty a certain negro man named Cupid, for and 

ig the full end and term of two years next ensuing, to 
ence from the date of these presents, to remain, serve 
bide with him until the expiration of the said term, 
omplying with the articles herein after specified ; and 
‘aforesaid Morris Marty, on his part, for and in 
0 ion of the services of said negro man Cupid, doth 
bind and obligate himself to pay unto the said Mary Ham- 


ilton or her assigns, the annual sum of sixty dollars lawful 
ley, to be paid annually ; and further to find and provide 


gro man with good and sufficient food and drink 
ing said term of two years; and also teach him to the 
| his ability the art and trade of boot and shoe 
ng. In testimony whereof the parties aforesaid have 
> affixed their names and seals, this Ist day of 


Mary Hamilton, [ t. s. ] 
s Morris M‘Carty, [ 1. s. ]” 
>4 i. L. Schieflin. ” i 


"The defendant’ counsel moved to nonsuit the plaintiff 
‘the that the action could not be sustained 
a ‘single justice, alleging that it should have been 
fion of covenant upon the sealed instrument. His 
‘refused the motion ; and under his instructions the 
eturned a verdict for the plaintiff, and the defendant 


) counsel appeared for either party. 


Danret, Judge.—It seems to us that the plaintiff had 
her election either to bring an action of covenant in a 
Court of record, or debt before a justice for sixty dollars. Pe 
This is not a bond for an entire debt payable by instal- 
ments.» For rent payable quarterly or otherwise, or for 
an annuity, or on a stipulation to pay £10 on one day and 
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Jon, 1895. £10 , debt lies of each default. 1 Chitty’s 
Hasiuton Aa th piitirgegh ber werent for . F 





v. 


specialty which was offered, be sect as evi 80 as 

to entitle her to a judgment for that sum? Ma to us, 

that although the plaintiff vouches a specialty, still when 

it is produced and discloses stipulations and u 
that the defendant should teach the plaintiff’s ao 
trade in two years, and also furnish the slave with ‘meat. 
and drink for two years, these covenants (which are not 
said to be broken) do not enter into the description or ~ 
substance of the annuity of sixty dollars, which the mains a 
dant by the bond agreed to pay her annually forewe 9 e 
and for which she could bring debt so often as the ann 
became due. We think that the evidence was ad 
and that the variance between that specialty a 
posed bond mentioned in the warrant, is imm 
the subject-matter of this suit. The bond sho 
annuity is sixty dollars, and for that sum only is’ 
of debt brought. We think the ee 


























affirmed. 
Per Curram. 
} 
a 
DEN ex dem. REBECCA W. LUCAS, et al. ». THO “oe : 


“= e mis 


A certificate ot edicts appeals lr ag 
ein one oa 
her deed, which states merely that she “ acknowledged ti 
act and deed in due form,” is not a compliance with the 
ch. 791,) which requires a certificate of her acknowledgment, t 
cuted the deed freely, and “ doth voluntarily assent thereto.” 

An order, that a deed of a feme covert, with the accompanying 
and certificates be registered, is not conclusive that all the 
the statute have’been complied with ; and the omission of all or any of 
them, may be shown when the deed is offered in evidence upon any trial. 


Esecruent for land in Wake County, brought on .the 
joint and several demises of Rebecca W. Lucas and Simon 
“urner, and submitted to his Honor Judge Nogwoon, at 
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Wake, on the last, Cirgait upon a case. -agreediiof which Jur, 1835. 
the following were the material facts. rae 8 ge 
Rebecca W. Garland, on the 26th day of “June, 1819,” Cons. 
being seised in fee by descent from her father, the late 
David , of the premises described in the declaration, 
executed, with the assent of John R. Lucas, to whom she 
about to be married, a deed to Simon Turner and 
Titirs, for an undivided moiety of the said lands, to the 
use of the said Turner and his heirs, in trust for herself, 
until Hannah Garland her daughter by a former marriage, 
should arrive to the age of eighteen years, or should marry, 
‘and then in trust for the said Hannah. The consideration 
for this deed was expressed to be one dollar, and the love 
and affection which she bore her daughter. Soon after- 
wards the said Rebecca ‘ntermarried with the said John 
R., and on the 12th day of April, 1822, they being then 
residents of the county of Brunswick, in Virginia, for and 
» yin consideration of $5,000, executed a deed of bargain and 
tale to Thomas Cobbs, of the city of Raleigh, for all the 
a mentioned in the declaration, as well the moiety 
veyed to Simon Turner by the deed aforementioned, 
ha retained by the said Rebecca. Attached to the 
o Cobbs, which formed a part of the case, appeared 
commission, and certificate. “The Com- 
h of Virginia to Thomas Orgain and Edward 
Esquires, greeting. Whereas, John R. Lucas 
and f feb seca his wife, by their certain indenture of bar- 
gain and sale bearing date the 12th day of April, 1822, 
ave sold and conveyed unto Thomas Cobbs, five hundred 
@0a twenty-one acres of land with the appurtenances, 
lym z and being in the County of Wake and state of North 
ina: And whereas, the said Rebecca cannot con- 
| jent iravel to the said county’ and state aforesaid, to 
make acknowledgment of the said conveyance: There- 
fore we do give unto you power to receive the acknowledg- 
ment which the said Rebecca shall be willing to make 
before you of the conveyance aforesaid, contained in the 
said indenture which is hereunto annexed; and we do 
therefore empower you, to receive the acknowledgment of, 
the said Rebecca of the same, and examine her aad 


Vou. 1. 30 






















—— ee 





230 ' IN THE SUPREME COURT 


Jon, 1835. and apart from the said R. Lueas her husband, whether 
~Lvcas, she doth the same freely and voluntarily without his per- 
Conse, Suasions or threats, and whether she be willing that the 

same should be recorded in the state aforesaid according 
to law. And when you have received her acknowledg- 
ment, and examined her as aforesaid, that you distinctly 
and openly certify the same under your seals, sending the 
said indenture and this writ. Witness Robert Turnbull, 
clerk of our Superior Court of law of the County of Bruns- 
wick, in the state of Virginia, this 12th day of april 
1822. In the 46th year of our foundation. 
(Signed) R. Turnbull 
“ State of Virginia, Brunswick County to wit. Pursuant ~ 
to the foregoing commission to vs directed, we did this wind a 
examine Rebecca Lucas, privily and apart from her ‘ 
band, touching her acknowledgment of the inden 
mentioned in the foregoing commission, and hereto an- “4 
nexed, and she the said Rebecca, acknowledged, the same 
to be her act and deed in due form. Given under our 
hands and seals this the 28th day of May, 1822... # 
(Signed) Edwd. B. Hicks, [ BS) ay 
Thos. Orgain, [ & s. 


To the deed was also annexed a certificate ou 
Governor of Virginia, under the great seal of that State, 
stating that the Superior Court of law of Brunswick 
County, was a Court of record, and that Robert Turn rors 
was clerk thereof. The deed, with the commission: and 
certificates attached was then exhibited to one of the 
judges of this state, when the following certificate, tnd 
order for registration was made: “ State of North - 
olina, 15 Nov. 1822. The execution of the withil 






was then acknowledged before me in due-form flaw by” ; 
J. R. Lucas, the bargainor. Therefore let it be registered.” 
There was no other order of registration. On the deed 
there then appeared a certificate of registration in the — 
following’ words. “The within deed and acknowl 
ments are all duly registered in the Register’s "a 
Wake County, in the state of North Carolina, in bodk 7 


ee ae 
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5, and pages 319 and 320, the th dey of Dagens A. D. 

1822.” ¥ 
In the month of July, 1831, John R. Lveas ied, leaving 

the Rebecca his wife (who i is one of the lessors of the 

plaintiff,) surviving; and in October, 1833, Hannah the 
daughter of the said Rebecca, named in the deed to Tur- 
ner,;"married. The other lessor of the plaintiff, is the 
truatee in the deed first above mentioned. 

e plaintiff insisted, that the deed to Cobbs, never 

the deed of the said Rebecca, for want of any 
privy examination sufficient in law to give it operation 
against her. And also, that if the said deed to Cobbs was 
valid as the deed of the said Rebecca, yet that the deed to 

+ Turner being also valid in law, the plaintiff was entitled to 

as lessee of Turner. 

The defendants insisted that the deed to Cobbs was 
~ walid; and that the deed to Turner being for consideration 
once. was voluntary and could not prevail against 

the purchaser, Cob bs. The parties agreed, that if the 

‘Court should be of opinion, that the plaintiff was entitled 

~ to reco’ » whether as lessee of Turner and Mrs. Lucas, 
ther of them, either the whole or an undivided part 
premises, then judgment was to be entered accord- 

» for “him with six pence damages and costs; other- 

Wise judgment to be for the defendants. 

ee : 1 } Honor being of opinion that the plaintiff was enti- 

- ted tc > recover the whole land mentioned in the declaration, 

fe judgment accordingly, from which the defendants 















eux, for the defendant. 
, and W. H. Haywood, contra. 


mm, Judge, after stating the case, proceeded :— 
questions have been raised by counsel in the 
argument of this cause. We deem it unnecessary, how- 
ever, to advert to but one of the points made with respect 
to the validity of the deed to Cobbs, as we deem that 
decisive of the case. It is this. Suppose every other 
objection to the validity of that deed to be removed by the 
authorities adduced, and arguments made by the defend- 
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Jove, 1835. ant’s counsel, (upon which by-the-by je give no opinion) 
Lucas 


Cosas. 


* not now mean to give any opinion, whether such 
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still the certificate of the private examination, and the 
acknowledgment of the deed by the feme covert, before 
the commissioners, does not find and disclose the very 
essential and important fact, that she executed the deed 
freely, and voluntarily assented thereto. The act of 1810, 
(Rev. ch. 791,) expressly requires that the Judge or com- 
missioners in another state or territory, shall privately 
examine the feme covert, “ whether she doth voluntarily 
assent thereto, and an attestation of such acknowledgment 
shall be endorsed on, or affixed ¥ said deed or commission, — 
by the Judge or commissioners.” What acknowledgment — 
is to be indorsed or affixed? Why, that she ackno 
that she did execute the deed then exhibited to her, when 
she was privately examined, and furthermore that she 
acknowledged, that she “voluntarily assented thereto.” 
The defendant’s counsel, say that this objection to the ~ 
validity of the deed is removed by the fact, that the com-: ig 
mission is in due form, and that i directed the commis~ : 
sioners to ascertain whether the feme covert “ voluntarily 
assented thereto ;” and that the certificate of the commi 
sioners, is to be taken by the Court, by necessary: in d- 
ment, to be an affirmative response to that part of ‘th 
direction contained in the commission; and that the < 
tificate of her acknowledging it to be her act and \ ws 
due form, contains, in substance, an allegation that it’ ee 
done according to law, or to the requirements of the © ce 
mission. The commission, it is true, is good both i in fort 4 
and substance, provided an order of the court toms hich 
it issued, had been obtained for issuing the ne)’ aud = 
naming the commissioners; but whether such 
ever was obtained, does not appear in the case. 
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was necessary ; or whether the issuing the commi 
evidence of an order having been made. Admitting*the 
validity of, the commission, this argument is plausible, but. 
we.do not think it solid. The deed of a feme ' ' 
like that of an infant, voidable ; but it is void.« 
ing she may discharge herself under non estifa 
By the divine, as well as thecommonla w, th 
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the power and dominion of her husband; all her acts Jove, 1835. 
affecting her rights, are therefore presumed to be done Lucas _ 
under his influence and coercion. The real estate of the 
wife does not pass to the husband by the marriage. When 
the husband and wife make a deed to pass her lands, the 
law presumes that it is done by his authority over her, 
and without further ceremony it is void. But her real 
estate is not entirely tied up; she and her husband may 
convey, when she shall voluntarily assent to convey. To 
repel the presumption of the husband’s influence over her, 
and to ascertain her free consent, the law requires that she 
should be privately examined, by persons of great trust 
and confidence, a Judge or member of some Court of 
record, or by two commissioners, who can explain to her 
h and protect her in the enjoyment of them ; per- 
to certify, that she did acknowledge that she 
- d the deed with her own free and voluntary assent. 
In the | present case, the commissioners’ certificate, stating 

she did acknowledge the same to be her act and deed 

c is too vague and uncertain. We cannot tell 

is meant by the words “due form.” Whether the 

. ir ‘due form,” applies to her having signed, sealed 
vered the deeds, or to having done these things, 

0 that they were done with her free and voluntary 
deaves us in uncertainty, doubt and conjecture. 
























































ctory sen that they had freely consented to 
~ ‘the same. Knowing the influence of the hus- 
band, the law is careful and watchful to protect them 
aimat that influence. When deeds of this description are 
)proved, the statute requires that an order should 
fade by a Judge, or the County Court, that the deed 
‘the’ accompanying documents should be registered. 
The Gommission and certificates are required to be regis- 
tered, that the court may at all times see, that every thing 
requirediby law to divest the feme covert of her title, had - 
been complied with; and also, that the vendee, or those 
who claimunder him, may be always enabled, when they 
. déed in evidence, to show to the Court, that the 
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Jone, 1835. title had pesseiathinaieh feme covert according to all the 
“Tooas requirements of the statute. The order for registration is 
Cosas, not conclusive as to these requirements; the omission of 

all or any of them, may be shown when the deed is offered 

in evidence upon any trial. From the case, as stated, it 
does not appear to us, that Mrs. Lucas, freely and volun- 
tarily assented to part with her lands, when she signed, . 
sealed and delivered the deed to the defendant ‘g 
when she was privately examined. Therefore, — . j 
tiff as lessee, is entitled to recover an ppemecesdisenn % 
upon each of the several demises of Rebecca W. Lucas — 
and Simon Turner. The judgment of the Superior Court. 
is affirmed. 


Per Curiam. Judgment affirmed. | 
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JAMES MORGAN v.GUILFORD CONE, 
Re Ss Se 










In detinue, if, after action brought and issue joined, the nt 
sion of the thing sued for, that fact may be pleaded puis da 










plea in bar. 
In detinue, damages are only consequential upon the 
sued for ; and therefore, if the plaintiff, pending the suit, obt 
of it, he cannot proceed for the damages, but his suit fails alt 













Tis was an action of permnuz for a slave; and per 
the action, after issue joined upon certain pee 
tiff regained possession of the slave. The ¢ 
plea since the last continuance, insisted upon this 
the plaintiff’s action, as well for damages for the det 
of the slave, as for the slave himself. To this pleathe 
tiff demurred; and his Honor Judge Norwoon, at 
lin, on the last Circuit, overruled the demurrefy st 
the plea, and gave a judgment for the defendant cee 
costs of the suit. Whereupon the plaintiff appealed. uN 
The cqunsel on both sides waived all objections ¢ the. 


form of the pleadings. 
Badger, for the plaintiff. 


Devereux,and W. H. Haywood, for the de 





















Gaston, Judge.—The very imperfect transcript which 
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is filed in this case shows, that the” Plaintiff brought his Jove, 1835, 
action of detinue to recover the possession of a negro slave, ‘Monoax 
Green, valued at $600; that the defendant pleaded thereto oan 
the peiee issue and other pleas in bar ; that issues were 
joined ; and that at a subsequent term the defendant plead- 
ed, that since the last continuance the plaintiff had 
regained the possession of the slave. To this plea the 
tiff demurred, insisting, that he was nevertheless 
9 to recover his damages and costs; but the Court 
3 ‘overruled the demurrer, and gave judgment, that the 
itrecover his costs; from which judgment the 
tiff appealed. The record contains no formal decla- 
plea, nor judgment ; but it is entered of record, that 
‘ties on both sides waive all objections, because of 
On 80 defective a record, we might properly refuse 
to render any judgment; but as the counsel on both sides 
sri fe their readiness to put all matters into proper form, 
l proceed to consider and determine the point sub- 
lied to us 
3 i When new matter arises after issue joined and before 
erdict, the defendant, upon verifying such matter, is per- 
ni aay p plend it in what is called a plea since the last 
2 or adjournment of the cause. At common law 
2 es ym h 8 plea confesses the matter which was before in dis- 
» pate between the parties, and is therefore a waiver of all 
ea s previously pleaded. In this state, by the act of 
96, (Rev. ch. 451), it is enacted, that the entering of a 
; ie » the last continuance of a suit in law, shall in no 
atever be construed a relinquishment of any plea 
breviously entered, but the same shall retain the 
ind operation, which it or they would have had 
acliPplea since the last continuance had not been 
ntered. in consequence of this enactment, a plea since rec and 
it continuance is a matter of defence additional to ¢4. 451, 
those matters already pleaded by the defendant, and does Which pre- 


not overrule them, provided that the established order of pier dort 





























ification of a fundamental law of pleading, being.» a re. 
pleas of a different order to be incom- jet il 
one admits that there is no foundation former 
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June, 1835. for the other. ing of a plat in abatedient since 
Morcan_ the last continuance necessarily operates a relinquishment 
Cove, 0f previous pleas in bar. 

pleas, does Weare not satisfied, that this would be, 2 good. plea in 
ie subvert bar. ‘The gravamen in the declaration formally set forth, 
peting *t would state that the plaintiff was lawfully possessed of the * 
attest slave in question as of his own property, and being so pos- ( 
abatement sessed casually lost the same; that it afterwards came (9 
wegeby the possession of the defendant by finding, yet the defends: ” 
ance neces- ant well knowing the slave to be the property of oP" 
— a. plaintiff, hath not delivered it to him although often — 
linquish- requested, but hath hitherto wholly refused so to do, eR 
previous hath detained, and still doth detain the same to | 
pleas in damage dollars. ‘The fact averred in the plea 
not deny to the plaintiff any cause of action, for "vith 
standing that fact, he is entitled to compensation fe 
loss of the services of the slave, during the iod th Bp. 
possession has been wrongfully withheld. If ¢ weet fo 

the plaintiff had been in trover, it is clear that the re <" 
ing of possession would have affected the 
claim, but would not have destroyed it. 
It seems to us, however,. that this is a goo a 
abatement. The writ of the plaintiff demands th it 
tion of the slave. The defendant is required. to’ bee eto, 

a plea that he render to the plaintiff the specific 1 
for ; and the plaintiff afterwards sets forth in hi | dex are 
tion the gravamen hereinbefore recited, as a | more full a 
detailed statement of that demand—as a 
methodical and legal form of the facts and circum 
upon which that demand is founded. If the plair cle —— 
ceed in his action, he has judgment to recover the s | & 
slave, (or, if it may not be had, the value t 7 
also damages by reason of the detention if any aks 
assessed therefor. The damages are incidental to, nd 
consequential upon, the recovery of the slave. An “action . 
of detinue does not lie for damages merely. 1 
ae brings an action of detinue, and regains peli 
e thing detained, he falsifies his writ by his« 
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and thereby defeats that action. It is a settled rule, th 
wherever the plaintiff falsifies his own writ and is 
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appears to the Court, the writ a If a demandant Jong, 1835. 
or plaintiff falsify his writ by his own showing or acknow- Moxaix 
ledgment, it abates of course. Thus, in an assise against.” 
several, one pleads a release from the plaintiff, and the 
plaintiff acknowledges it, the whole writ abates. Or in 
trespass, the defendant justifies by a warrant for the 
's tax, and the plaintiff replies, that the place where, 
¢. was within sanctuary, his writ shall abate, because he 
the taking by warrant, and if so, he ought 
to have replevin, and not trespass. So, if an executor 
) shows that there is another executor alive, not 
famed, his writ shall abate. Comyn, tit. Abatement, 
- £1, 2 If this do not appear by the plaintiff’s own 
iz or acknowledgment, it is properly pleadable in 
ent by the defendant. Thus, the tenant may plead 
that the demandant was seised at the day 
of the ‘writ purchased. Comyn, ut supra, F.16. So, if 
ie decadent or plaintiff, after action, usurps that which 
a he c laim his writ shall abate (id est, shall be abated on 
adant), for he destroys his action by his own 
Fue hhe disseise the tenant pending an assise. Idem, 
) A if the demandant enter pending the writ, and 
at oe pending the writ before issue, or after 
_ isan the last continuance. Jbid. H. 48, and 2 
a or ke) 261. In an assise the plaintiff not only recovers 
sla d, but damages and costs. If, however, he falsify 
it by his own act, he cannot proceed for his damages 
ic sts, but abates the same altogether. The assise is 
te br the land, and the damages and costs are a 
yr CO ce of the recovery of the thing demanded. 
isaleo i in vidiciaoe. The thing detained is all that is 
ed, and the damages are awarded to render the 
ti i ; Hacsiplete. In either case, if the demandant or 
iff by his own act destroy the right to restitution, 
‘is an end to his demand of restitution. 
is a case very briefly reported in Martin’s Collec- 
, (Merritt v. Merritt, Martin, 18,) which seems . 
et with these views. With every disposition to 
nform our adjudications to former decisions of the Courts 
of the State, we cannot rest upon this case as authority. 


Vout : 31 . 
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Jone, 1835. Tt is Snot, that the compiler of this colléatidie never 
“Moncan * attended Halifax Superior Court where this case is said to 
Coun, have been determined, and it does not appear upon whose 
relation he stated it. It is possible, that it may be an 
neous account of the case of Merritt v. Warmouth, 
decided at Halifax, and reported in 1 Hay. Rep. 12, where 
the slave was delivered over, not to the plaintiff, but toa 
third person, from whom the defendant had hired the 
slave. If, however, the case of Merritt v. Merritt, be im 
truth a different case fronr the last, the note of it is too 
vague and unsatisfactory tofurnish a safe ground of reliance. 
It does not appear who constituted the Court by which it ~ 
was determined, nor upon what points the decision rested.” 
Besides, the decision itself is directly contradicted by ¢ 
in Sheppard v. Edwards, 2 Hay. Rep. 186, and in St 
v. Wilkes, not reported, which one of our body f 
knows, and where the decision was acquiesced in by 
parties and their counsel. We consider ourselyes,: ~) 
fore, not only permitted, but bound to follow w rs 
question, the convictions of our own minds. ep a e 
As this was a good plea in abatement, the jj 
thereon should have been, that the plaintiff’super 
quashed, and (as by our act of 1777 (Rev. ch. 115 
“* im every case where judgment is rendered agai 
ree plaintiff, the defendant is entitled to costs) that t 
plaintiff's fendant recover his costs. Regarding the tran cri 
writ be amended, in pursuance of the agreement of recor we 
andthat are of opinion, that there is no error in the judgment 


vi 
rae 
inastny’ 
& 


“= recover Delow, and that it should be affirmed with costs. 


his costs. Per Curiam. 
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a June, 1835, 
SAMUEL VINES v. OBEDIENCE BROWNRIGG. Vinzs 


v. 
Brown- 
Tf, upon a jadgment in detinue for slaves, the execution is satisfied by the rice. 
payment of the assessed value, by the defendant, and its receipt by the 
plaintiff, the title to the property will be transferred to the defendant, by 
(nitive, time of the Verdict and jadgment: and the issue born of 
slaves, between the rendition of the judgment and the satisfaction of 
; execution, will of consequence belong to him. 
va sa the judgment and execution in detinue, stated by 
— Daniet, Judge. 
Se eR oe 


. ‘Tus was an action of rrover, to which the defendant 
not guilty.” A case agreed was submitted to his 
Srranee, on the last Circuit at Green, of 
h the following are the material facts. The plaintiff 
brought his action of detinue, against the 
ut defendant, for two female slaves, and obtained a 
dict and judgment therefor, in which the value of the 
* -was-assessed. Execution issued on the judgment, 
aad wi was satisfied by the defendant’s paying the assessed 
of delivering the slaves themselves. Be- 
ition of the judgment, and the satisfaction of 
ion, the slaves bore the children, to recover the 
whom, was the object of the present suit. The 
contended, that by the satisfaction of the exe- 
in the former recovery, the female slaves and their 
aad became her property; but his Honor being of a 
opinion, directed a judgment to be entered for 
intiff, from which the defendant appealed. 


SG u. Bryan, and Mordecai, for the plaintiff. 
Stanly, for the defendant. 



























‘Dantex, Judge, after stating the case, proceeded :—The 
judgment in the action of detinue was conditional, (Peters 
ingen Cro. Jac. 682,) and if drawn out in form, 
ve run thus: “ It is considered by the Court, that 
Vines, do recover against the said Obedienée 
gg, the said slaves, or the sum of dollars, 


ue of the same, if the said Samuel Vines cannot 
fiiehis said slaves; and also, that he recover his 
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Jone, 1835. said eonngllneas and thargen to dollars beyond 
"Vixzs the value aforesaid, by the jurors aforesaid, in form afore- 
Bacgn. Said assessed.” In England, an award of “distringas, is 
nics. added, at the foot of the judgment on the roll. A fi. fa. 
issued for the damages for the detention of the slaves and 
costs of suit; at the foot of which fi. fa. is added the dis- 
tringas, beginning thus: “ We also command you, &c.” © 
Archbold’s Forms, 141. This Court said, in Brily’ v. | 
Cherry, 2 Dev. Rep. 2, “ that an action of detinue isan 
affirmance of a continuing title to the thing detained, and 
that the plaintiff does not, as he does in anactionof trover, 
disaffirm a continuance of title in himself, but may sustain — 
an action for the same chattel against a third fe 
even against the same party, although he may have of 
tained a judgment for it before, provided that j ent ~ 
has not been satisfied.” From this reasoning, and also 
from the very form of the judgment in detinue, it 
us, that the plaintiff had a right to have the slaves ng 
rendered to him; and that he could have insisted on the — 
sheriff’s distraining the lands and goods of the defendant, j 
until a surrender should be made, if it was possible for the P 
defendant to have made a surrender. It is. & 
that the defendant could have discharged the 
value mentioned in the distringas, by making a surrender 
of the slaves. The slaves were declared by the verdict ” 
judgment, to be the property of the plaintiff. Fe'ean- 
law, that the plaintiff shall against his'will; lose the 
identical slaves he is seeking to get possession of, by ‘the , 
election of the defendant to pay the assessed value, as set © 
forth in the judgment and distringas. If the ames 
covered, had been specifically delivered to the Py 
the sheriff, the plaintiff would also have been en 
the issue born before the delivery, as he would as” 
might be born afterwards, and might recover such issue in 
detinue, or the value in trover. The valuation is’ made ~ 
and inserted in the judgment and distringas, for the’ be- 
nefit of ‘the plaintiff, “if he cannot have again ‘his’ said 
slaves,” as is declared in the form of the judgment. | But 
the plaintiff’s judgment, in his action of detinue, was 
satisfied by the defendant’s paying, and the plaintiff’s 
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iving in money the value of the slaves. The judgment June, 1835. 
ectition,” being satisfied in this way, did in law, Vines _ 
ran 9 thé defendant the title of those slaves, by rela- > 
tion to and from the time, that value was fixed by the aca. 

verdict and judgment. In assessing the value, the jury 
must have taken into their calculation, the chances of 
fature increase, and raised the value accordingly. It 
 _ Cafinot be just, that the plaintiff should receive the value 
“9H thus assessed, and again recover in this action of trover, 
R the value of the after-born children. We think the judg- 
- mentis erroneous, and ought to be reversed, and that 
_—_— be rendered for the defendant. 

Par Curia. Judgment reversed. 
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JACOB SMITH v. HENRY TRITT. 


Growing ga angela alameda a 
the purchaser acquires a right of ingress and egress to cut and 
2 away when ripe. 

er an execution, of a growing crop, made at the distance of two 
a the place where the crop stands, is void, and passes no title to 


i ase an nection of TROvVER, , tried on the last Circuit, 
before his Honor Judge Serre. 
n opening the plaintiff’s case, it appeared, that in 
ome he purchased a growing crop of wheat, oats, 
ye, under an execution against the present defendant. 
Tevy upon the crop was made in April preceding, and 
Gale took place at the Court-house, at the distance of 
«twemiles from the premises where the grain was growing. 
When the grain became ripe, the plaintiff proceeded to 
“thé fréehold of the defendant, to gather it, but was forbid- 
den to do so by the defendant, who cut and carried it away 
himself. Upon this statement, his Honor, holding, Ist, 
thatthe growing crop, although it might be levied upon, - 
could not: be sold, until after it was severed from the free- 
holds, 2dly, that the sale was void, not being made upon 
the i directed a nonsuit, and the plaintiff appealed. 








Juwe, 1835. No counsel appeared for ane party. G 

Trerr,  Dantet, Judge.—Two questions arise in this ease: "The 

. first is, whether growing crops are the subjects of levy and . 
immediate sale under a fiert facias? Various ng ‘ 
vegetables, termed in law emblements, and properly spé ‘ ots 
ing, the profits of sown land, but extended in law, not 
only to growing crops of corn, but to roots planted, and 
other annual artificial profit, are deemed personal property, 
and pass as such to thé executor or administrator of 
the occupier, if he die before he has actually cut, reaped, 
or gathered the same. All vegetable productions are’so 
classed, when they are raised annually by labour and ma- 
nure, which are considerations of a personal nature, At 4 
common law, fructus industriales, as growing corn, and a 
other annual produce which would go to the executor upon a 
death, may be taken in execution. 1 Salk. 368. 1 Younge | 
& Jer. 398. Lawton v. Lawton, 3 Atk. 13. Storer y- 
Hunter, 10 Eng. Com. Law Rep. 115. Tidd, 9th ed. 
1001. 1 Chit. Prac. 92. The appraisement and 
thereof at this day in England, is regulated by the si 


of 56th Geo. 3, c. 50. Where corn sold under a ffi 7 
Afteran not ripe, the vendee has a reasonable time after. it is” 7 


a to cut it and carry it away; and whilst remaining taxiiel 


ripegrow- land, it is not liable to a distress for rent, for during, Eg 
py Lap that.time, it is considered in custodia legis ; the goods in # 


dy 


it is in cus- 


’s possession being protected, in order to render — 
tion available, although the sheriff’s duty ended . 
the pom oo ngs on the execution of the bill of sale. Peacock v. Purvis, 6 =. 
reasonable Eng. Com. Law Reps. 154. Watson on the Duti sof b 
jr ponte Sheriff, 180. In Stewart v. Doughty, 9 John. Rep. | j 
itaway, the case was, that whilst the crop was growing, it was. 

. sold by the sheriff under an execution against the lessee, 
and the plaintiff became the purchaser. The Court said 
this was a valid sale, and the purchaser became entitledto - 
the right of ingress, &c. to gather the crop. He succeeded 
to-all the interest of the original lessee in the crop sown. 
And so the law was understood in the case of Whipple v. 
Foot, 2 John. Rep. 418. We think the judge erred in this 


part of his charge. 
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wguestion is, Was the sale by the sheriff of Juws, 1835. 
trop under the execution, two miles from the Sma 
here the crop stood, a valid sale, so as to pass the — 
itle e plaintiff ' The execution is to be done in such 
acon, as that by the sale, the property is most likely 
~ to, command the highest price in ready money. It is evi- 
dent, that for this purpose, the bidders ought to have an 


opportunity of inspecting the goods, and forming an esti- 
mate of their value ; without which it is not to be expected, 


that a fair equivalent will be bid. The presence of the 
goods, too, assures the bidders, that a delivery will be ng 
made to the highest, forthwith. There is much justice in quires the 


rule requiring the presence of the chattels when they eee) 


‘sold by a sheriff or constable. Ainsworth v. Greenlee, chattels in 


sales under 


| Mur 470. Blount v. Mitchell, Taylor’s Rep. 131. execution. 
eo Case, 2 Hay. Rep. 65. In this case, the crop was The cases 


of Ains- 


n the presence of the bidders, and according to the toh v. 
authorities, we think it was void, and that the pur- ane, 3 


acquired no title. Upon this point in the case, we 470, and. 


Blount v. 
ag decision of the Superior Court was correct, 977" i. 


e the judgment must be affirmed. 
Judgment affirmed. 


wetnor, upon the relation of PHILIP M‘RAE’S Adar. v. JOSIAH 
e- EVANS. ; 


a an 
- execution, he is not responsible therefor ; but if he ferbears of his own 
gord, he'will be liable for the damages the plaintiff may sustain thereby. If 
x whole amount of the execution is lost by the sheriff’s negligence, he 
be answerable for that amount ; but ifthe money can still be collected 
“the defendant in the execution, (a fact which it will be for the sheriff 
v re ne only Sr the damage which. to glee 
sustained by the delay. 
sheriff is liable for the mere not returning an execution, but the damages 
al apa 
} the general doctrines and rules contained in a Judge's charge are 
‘eotrect, and there appears no special circumstances requiring a modifica- 
ign, of them, and the party excepting has called for no special instructions 
_ which have been denied, an exception to the charge cannot be sustained. 


Arrer the new trial granted in this case at June Term, 











Jone, 1835. 1830, (see 2 Dev. Rep. 383,) it was again tried at Cumber- 
MRae land, on the Spring Circuit jof 1834, before his. ,Honor 


: Bao. 









{N THE SUPREME COURT 











Judge Seawe.t, when it appeared tobe an 
ee gen 


against the surety of the coroner, upon = 
The breaches assigned were, that Te an execution against = 9 
the sheriff at the instance of the relator’s intestate, the 9% 
coroner had failed to collect the money, and toreturnthe 
execution. Evidence was introduced on the part of the { 
defendant, to show that the plaintiff in that execution, 
directed the coroner to forbear making the money; and 
also to prove that no execution afterwards issued. fOr seve- — 
ral subsequent terms, and that during that time, the — 
defendant in the execution was of sufficient ability to pay _ 
the amount of the execution, if the plaintiff had sued . 
His Honor, in his directions to the jury, informed. o" 
“ that if the coroner was directed by the plaintiff —* 5 i 
execution, not to make the money, the coroner was to 
default for his omission to do so; but if the 
not authorise the coroner to forbear making t 
and he nevertheless did forbear, that the 
then be entitled to recover damages for the ¢ 
that the amount of the damages, would depend 
loss the plaintiff sustained. That if he neeiy te 
debt, he would be entitled to recover the whole anic 
but if it was only postponed, and he might have recovered 
it, if he had afterwards taken out another execution, then 
he was only entitled to recover such damage as was occa- a 
sioned by thedelay. That how the fact was in regardito 
the reason why the money was not made, whether by the 
direction of the plaintiff, or the mere indulgence of the — 
’ coroner, was a fact for them to decide, and they would find 
accordingly. That as to the other breach assigned, it was ” 
the duty of the coroner to return the execution to the 
Court from which it issued, but that inasmuch as it wasin 
the power of the plaintiff, to have ruled the coroner to 
return the execution, if such return was necessary, before 
the Court would allow a new execution, and upon that 
return to have obtained a new execution, the damage for 
such omission would be but nominal.” 
His Honor further instructed the jury : “ That it was the 
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duty of .the t to’ show the sufficiency of the de- June, 1835. 
ion’ to pay, if the plaintiff had taken M'Rar’s 
exéchtiong, and that it should be fully shown.” 42” 
‘The jury found for the plaintiff, and assessed nominal Evans. 
damag ss plaintiff moved to have the verdict set 
aside, and a new trial granted on account of misdirection, 

which being refused, he appealed. 


in 





























~ “Phe case was submitted without argument by W. H. 
‘Haywood, for the plaintiff, and Henry, for the defendant. 
adie’ y Ses" 
« ‘GéBron, Judge—This case comes before the Court on 
‘the appeal of the plaintiff, and has been submitted to us 
’ ut argument. On examining the record, we per- 
the plaintiff obtained a verdict but for nominal 
% and moved to have the verdict set aside, and a 
ial awarded, because of misdirection of the Judge in 
‘charge to the jury. This motion was refused, and its 
ction coated error assigned. We have examined 
8, and we do not perceive any instruction in it, 
te plaintiff has a right tocomplain. The general 
Bown i in the charge is correct, and the rules 
ded to the jury, as guides to their discretion in 
10 nof damages, as general rules, appear to us 
ible. If more specific instructions were de- 
yy stioald have been prayed for; and the refusal 
» Cou fo give them, made the subject of distinct 
jon: If there were special circumstances in the 
Tec g any modification of the general doctrine, or 
he general rules for estimating the damages; these 
| Id have been set forth, for we cannot presume their 
8 existenc As the alleged misdirection is not seen, we are 
o on, that the Court below, did not err in refusing 
2 new trial. 
; foe Conn. Judgment affirmed. 
$ Pa 
spe 
Vou 1. I. 32 











‘ IN ‘THE SUPREME COURT 


. 


Daa ~- EDMUND L. DOZIER, Admr. de bonis non of ISAAC DOZIER. 


ISAAC L. SANDERLIN Exr. of WILLIS SANDERLIN. 


If an administrator marries the next of kin of his intestate, and has assets, - o 
and upon the death of his wife, administers upon her estate, her distributive 4 
share becomes his property, the claim being by the mere operation of law, : 
satisfied and extinguished. And, in such case, it seems that thé wife's 
share would become the property of the husband, without an administra 
tion on her estate. 

Where an intestate is indebted to the wife of his administrator, and the latter 
has assets, the debt is satisfied by the mere operation of law, and op 
survive to the wife. 












Assumpsir brought by the administrator de bonis non a 
Isaac Dozier, against the executor of his former | 
trator. The jury, upon the 1 issue submitted to 
thousand nine hundred and sixty aie dollars . 
cents, the amount of assets which had come to raph nds 
of the defendant’s testator, subject to certain dedut - 
if the Court, upon a case agreed, should think the « LY 
ant’s testator entitled thereto. The case stated, that 
Dozier died intestate, and Willis Sanderlin, the de Bae “ts 
testator, administered upon his estate, and assets to 
amount above mentioned, came to his hands. oe 
Sanderlin married Chloe, a daughter of Isaac Dosicr Bi: 
Chloe, after surviving her father, died, and her husband - 
administered upon her estate. Willis Sanderlin then mar- : a 
ried Patsey Dozier, to whom Isaac Dozier had»been ~ 
guardian, and to whom at his death, he was indebted as 4 
guardian, in the sum of six hundred and ninety-seven — BE & 
dollars and seventy-six cents. Willis Sanderlin lived 7 
about two years after his marriage with Patsey Dozier, ‘ 
during all which time he had in his hands the amount of 
assets above stated, of the estate of Isaac Dozier. ‘The 
only evidence of his retaining, or reducing into possession 
the sum due his wife from the estate of his intestate, ‘was 
his applying to one George Ferebee, an accountant, to 
state the accounts between his wife Patsey and Isaac 
Dozier, her guardian, saying he wished to know how much 
to retain from the estate of Isaac Dozier. 
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Patsey survived her husband and was then living, and Jove, 1835. 
one of the questions presented to the Court, was, whether ‘Donte 
the sum due the said Patsey, from Isaac Dozier, belonged g, .ore:y. 
to the defendant as executor of Willis Sanderlin or survived 
to his wife.’ The other question was, whether the defend- 
ant’s testator was entitled as administrator of his first wife 
to her distributive share of her father’s estate, which was 
one-seventh part thereof. 

‘His: Honor, Judge Donnewt, at Camden, on the last 

pro forma disallowed both claims made by the 
“ee on behalf of his testator, and rendered judgment 
3 for the whole amount of two thousand nine hundred and 
sixty-nine dollars and forty cents, from which the defend- 


fe’ } in action into possession during coverture, he 
itled to it as his own, at law. Here he had it in 
; essior during the marriage, and manifested a deter- 
‘minat on to keep it jure marito. Whenever a debt is due 
, : iministrator from the estate upon which he has 
| “administered, and he has assets in his hands, the assets 
ON 6 dn amount sufficient to extinguish the debt, become his 
Own, a as the law appropriates them to that purpose. Muse 
Sawyer, N. C. Term Rep. 204. 1 Rolle’s Abr. 350. 
y marriage thé husband is appointed by the wife to receive 
ber choses in action. He is, therefore, in this case both 
"and receiver, and the law makes the application. 






“I 


Bailey and Iredell, for the plaintiff.—Choses in action, 
to become the property of the husband, must be reduced 
into his possession as husband. Here he held as trustee, 
and no act was done showing a reduction into possession, 
in his own right. An intent only, to reduce into possession 
will not do. 1 Roper’s Husband and Wife, 204. Blount 
ve Bestland, 5 Ves. Jun. 515. A mere appropriation is 

not sufficient. Wildman v. Wildman, 9 Ves. Jun. 174, 
L Lanes H. & W. 216. A husband’s receipt of his 
wife’s choses in action, must be in the character of hus- 
band. Baker v. Hall, 12 Ves. Jun. 473. Berry v..M‘ Alister, 
Conf. Rep. 100. If a husband takes property in the 
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Jon, 1885. character of a trustee, and shows no act to evidence his 

“Donen taking it as husband, it survives to the wife. Merely 

Saxpeaux, Calling upon an accountant to state an account, is not a 
sufficient act. A debt to be extinguished must be owing 
from the person, who is aloas to-pethion Semee yee 
and not for the use of another. 


Kinney, in reply—Where a man is to receive money 
from a particular fund, and the fund is in his hands, the 
law makes the application, and discharges the debt. Can 
a debt due the wife be paid to any person but the husband? —_ 
Can the wife give a receipt and discharge for the debt? 
A court of law will make the application of the fas ‘ 
though a Court of Equity may hold the pee cle a ag 
trustee for the wife. HR Hie 


nie | 


sas S pars é Sy * 


Rorrm, Chief Justice-—It is yielded on the aplria * 
plaintiff, that the testator, Willis Sanderlin, bids sinis- ee 
tering on the estate of his first wife, Chloe, be « ntitled. 
to her distributive share of her father’s etetail in reget 
retain it out of the assets of the father, then ink Phe 
hands as administrator of the father. Whether th us d- 
ministration on the wife’s estate was necessary, mig at: te . 
doubted, supposing the husband to have assented tc 5 
distribution ; and there is no dispute, here, whether 
the assets for distribution, or for the benefit of hildaagptaiy.§ 
the father’s creditors. Having the assets, he was himself 
the debtor to the father’s next of kin; and whether the 
debt to his wife became extinct, because as husband he ~~ 
might retain it, or not, it seems certain that by adminis- 
tering on her estate, which enured to his own benefit, and» 
thereby becoming himself the sole creditor, and being. 
before the sole debtor, the debt was satisfied and ate? : 
guished. 

It is insisted, however, that the debt to Patsey, the - 
second wife, was never reduced to possession by the hus- 
band in his life time, and therefore survived to her. The 
argument is, that he did not hold as husband, but had the 
assets as administrator and trustee; and several cases 
were cited, where the executor married the residuary 
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legatee, and it was*held:that it'was not per se a reduction Jone, 1835. 
to possession by him. But those cases seem to have no Dozier 
application to that before us. They involved the consi- «, O01. 
deration of the executor’s assent to the legacy, until which 
he could not be said to hold either as legatee or husband. 
Here the husband’s intestate had been the former guar- 
ian of the wife, and was indebted to her at his death. It 
i seen how this differs from any other debt. If the 
inteste had owed the wife a bond debt, and the husband 
jistered on the debtor’s estate and received assets 
cient he might or ought to apply them to the debt; 
because as husband he has the right to retain, and as the 
trator having assets, he is the hand to pay. It is 
‘that the husband may retain for a debt due to his 
ife from his intestate. Indeed it is stated, that if a mar- 























me thing) to p the wife before marriage. Toll. Exrs. 359. 

innot be’ otherwise; for the case is within the reason Whether 

e rule ofretainer. Whether the debt be due to the ot 
) lor to the wife, and whether the one or the other _— due 
esentative, can make no difference; for in husband, or 
‘could a suit be brought, and therefore the © the wi#, 


r d y is by retainer. When a retainer is allowed, and whether 


sé'v. Sawyer, N.C. Term Rep. 204. the doctrine 
irt does not think it necessary to consider the of retainer 
effect of the marriage merely, nor of the evidence of the pr 
intention of the husband to appropriate a part of the assets debt is ex- 
to the debt; nor how the rule is, where the husband is the 
exedutor and the wife a legatee. The case is decided on 
the'whole of its own circumstances; which are that an 
administrator of a debtor, with ample assets, marries the 
eréditor. We think the law immediately applied so much 
of the assets in satisfaction. Consequently, upon the case 
agreed, both of those sums are to be deducted from the 
verdict; and the judgment must be reversed, and judg- 
ment rendered here for the plaintiff, for one thousand nine 
hundred and forty-seven dollars and twelve cents. 

Per Curtam. Judgment accordingly. 


‘assets, it is an extinguishment, upon the * ‘heather be- sds 
t the same hand is both to pay and to receive. the repre. _ 


_ 








eT ste 
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THOMAS E. PENDER ». ALPHEUS FOBES. 







Where, upon the sale of a vessel, a bill of sale was executed between the par- 
ties, containing a warranty of title only, parol evidence is*inadmissible to 
_ prove an additional warranty of soundness. 













Tuas was an action of assumpsrr, upon an alleged parol 
warranty of soundness in the sale of a vessel. A bill of 
sale under seal, was executed by the defendant for the 
vessel in question, containing only a covenant of warranty — 


as tothe title. The plaintiff proposed to prove by a wit-' 
ness, that at the time the contract was made, and the bill 


of sale executed, the defendant warranted the soundness 
and sea-worthiness of the vessel. The evidence was ob 

jected toon the part of the defendant, and his Honor J 
Donneut, at Chowan, on the last Circuit,. ing p 
evidence inadmissible to establish an additional v 
when the parties had reduced their contract to wi 
a formal bill of sale containing only covenants of w 
of title, rejected theevidence. The plaintiff, in st ion 
to this opinion, suffered a nonsuit, and appealed ay _ , 


The case was submitted without argument, by Iredell, 
for the plaintiff, and Kinney, for the defendant. ar 


Ah 
















Danret, Judge.—An oral contract, agrecing with that 
stated in the declaration, may be proved by any compe- § 
tent witness, who was present at the time, or who heard aa 
the defendant admit the existence of such contract. In — 
two classes of cases, however, parol evidence is inadmis- 
sible. First, where the parties*have entered into a written 
contract, for that is the best and only evidence of the 
intention of the parties, so long as it exists, that can be 
produced. Secondly, where written evidence of the con- 
tract is expressly required by law. 2 Starkie, 81. It is 
a general rule, that where an agreement has been reduced 
to writing, evidence of oral declarations, made at the same 
time, shall not be admitted tocontradict or to alter it: for 
where the terms of an agreement are reduced to writing, 
the document itself, being constituted by the parties them- 
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selves, as the true dnd proper expositor of their admissions Jone, 1835. 
and intentions, is the only instrument of evidence in respect Prnoer 
of that agreement, which the law will recognise, so long Fors. 
as itfexists, for tlie purposes of evidence. 3 Starkie, 1002. ~~ 
Where a contract was entered into for the sale of goods, 
and a bill of sale was afterwards executed, it was held, 
that the bill of sale was the only evidence of the contract 
which could be received. Lanov. Neale, 3 Eng. Com. 
Law Rep. 267. The previous contract there, was for a 
ship, forty tons of iron kintlage, &c. ; the bill of sale was 
of a ship, together with all stores, &c., in the usual form, 
‘silent as to kintlage; and held, that the vendee could 
not recover for the non-delivery of the kintlage. So, where 
the agreement specified the rent and the term, but was 
silent as to the taxes, the Court refused to receive parol 
evidence on the part of the lessor, that previously to the 
g up ‘of the memorandum, it had been agreed and 
‘understood by the parties, that the rent was to be paid, 
clear. of all taxes. Rich v. Jackson, 4’ Bro. Ch. C. 515. 
rule i in the cases of Preston v. Merceau, 2 Sir 
la. Rep. 1249, and Rolleston v. Hibbert, 3 Term 
». 413. Again, parol evidence was refused to the plain- 
tiff to prove a warranty of the soundness of a slave, when 
- ‘there was. a written instrument conveying the slave, and 
: @ warranty of title only. Smith v. Williams, The case 


of Smith v. .. 


» Law. Rep. 363. S.C.1 Murph. 426. For, say witiame, 
Court, if they meant to be bound by any such war- yy @ 
ranty, they might have added it to the writing, and thus 1 Murphey, 
have given to it a clearness, a force, and a distinctness, a 
which it could not have by being trusted to the memory 
of a witness. We think that the decision made by the 
Judge in the Superior Court was correct; and therefore the 
judgment must be affirmed. 
Per Corto. Judgment affirmed. 





Junz, — 


ay 


IN ee ii a COURT 


, “PROY etal. Flinn ot ZAMaies B. WHITE v. JOSHUA 
WILLIAMSON. 


’ 
Under the act of 1782 (Rev. ch. 177, «. 3), thesheriff must be proceéded 
against by sci. fa. as bail, for not taking buil upon a capias, in equity ; and 
an action on the case will not lie against him for such failure or neglect. 


Case, against the defendant, as sheriff, for not having 
taken bail upon a capias ad respondendum, issued on the 
filing of a bill in equity. His Honor Judge Seawetn, at 
Columbus, on the last Circuit, being of opinion that the 
act of 1782, (Rev. ch. 177, sec. 3,) which authorises a capias — 
ad respondendum in equity, not only imposes the same liabi- 
lity on the sheriff for not taking bail, but gives the same 
remedy as in cases at law, nonsuited the plaintiffs} where- 
upon they appealed. <a 

Winston, for the defendant. eps 

No counsel appeared for the plaintiffs. 


; ty * 
Dantet, Judge.—The act of 1782 (ubi sap . uthoris 


the Judge to make a special order to hold the defer 
bail, either in term time or in vacation, upon the p 
filing his bill and making oath as to the it of 
debt, or damages incurred by the conduct of the defendant: i 
The clerk, upon such order, is to issue a capias ad respon- 
dendum to the sheriff of the county where the defendant 
resides. By the act of 1789, (Rev. ch. 314, sec. 5,) the 
clerk and master may make the order and issue the eapias. 
The sheriff is directed to obey the same; and the same 
rules and regulations shall be observed in regard to bonds 
taken by virtue of this act, and they shall be on the’ same 
footing in all respects as bail bonds taken by the sheriff 
on actions at law, except they shall be assignable by the 
sheriff, or his representatives, under the directions of" the 
Court; and the sheriff is to be held liable for taking insufi- 
cient security, as in such cases in actions at law. By the 
act of 1777, (ubi supra), in civil actions, if the sheriff fail 
or neglect to take bail, or the bail returned be held insuffi- 
cient on exception taken to the same, the sheriff shall be 





~ 
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deemed and stand as special bail. Under this dei. the Jown, 1835. 
sheriff is to be proceeded against, not by an action on the ee 
case for neglect of duty, but by scire.facias, charging him Witte 
as bail, when he shall have all the privileges and advan- 

tages of ‘bail in general. Huggins v. Fouville, 3 Dev. Rep. 

392. If the sheriff takes a bond bylforce of the act of 1782, 

it is placed on the footing of a bail bond, and the securities 

have all the rights and privileges of bail on actions at law. 

So the : act declares, that if the sheriff shall take insufficient 

the shall be held liable as in actions at law. This 

act is not as particular in its: phraseology, as the act of 

1777; it does not in so many words declare, that if the 
; oes ao or neglect to take any bail, he shall him- 


self be deemed and taken to stand as special bail; but if 
. t security, he shall be held as bail. 


el ns to us, however, that the legislature meant to 
liability of the sheriff, for taking insufficient 

f mo security, precisely upon the same footing 

er bo h acts, and that his not taking any security, is 
n veceet his not taking sufficient security. The law 
Riche, should get good bail, or be bail himself. 

thin srefore, that the sheriff in this case must 
con: on as bail, and that the plaintiff must proceed 
that character. This action has been mis- 


and the em below must be affirmed. 
~nege Judgment affirmed. 


yo aaa 

2H that the same doubts which caused this case to 
ee Supreme Court for adjudication, induced 
“at its session in 1833, to pass an act (see 

of 1833, c. 7,) amendatory of the act of 

1782,. declaring that sheriffs shall be held and taken as 
special bail, for failing or neglecting to take bail upon a 
capias ad respondendum from a Court of Equity, as they 
were by the particular words of the act of 1752, for taking 
insufficient bail. The neglect of duty for..which the 
sheriff was sued in this case, took place before the passage 
of the act of 1833, and. therefore did not come under its 
operation. This note is inserted: for the purpose of ex- 
plaining the reason why the court was under the necessity 


Vou. t. 33 
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Jom, 1886. of putting a tiodl pon the act of 1782, as it would 

“ier have been from that necessity, had this case come 
‘Wana 
BON. 


IN Jey suPRE COURT 


waka the Steuer anette 
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LEMUEL M. PETTIJOHN, Exr. of VALENTINE BEASLEY »v. 
ROBERT BEASLEY et Ux. 





A widow, whose husband has left a will, to entitle herselfto a year’s provision 
under the act of 1827, c. 13, must enter her dissent to the will, and file her 
petition at the term of the County Court when it is proved. — 

A County Court, having no power to make a year’s allowance toa widow, — 

when her petition is filed ata term subsequent to that at which the will. 


was proved, may, on motion, set aside the I 
allowance, akhongh the exentor may ako he See Suess 














Tuts was a RULE to show cause why the report 
confirmation thereof, of an allowance to a widow ther 
year’s support, should not be set aside, as ir 
void. ett 
Harriet Beasley, the widow of Valentine asl 
filed her petition at March Term, 1834, of Chowan Cot 
Court, in which she stated, that her husband h d 
leaving a will, to which she had entered her dissent 
record at that term; and further, that said will had be 
proven at the preceding November Term of said Cou 
by Lemuel M. Pettijohn. The petition prayed, that. com- 
missioners might be appointed, to allot to her one year’s — 
provision out of the estate of her said husband, which was q 
granted ; and the commissioners made their report to ‘the — 
ensying term in May, when it was confirmed by the — 
Court. At the August Term following, this rule was 
obtained against the said Harriet, and Robtrt Beasley, 
whom she had married since filing her petition. Upon 

the return of the rule, it was made absolute, and the 
defepdants appealed to the Superior Court, where, at ~ 
Chowan, on the last Circuit, his Honor Judge Donnent 
dismissed the rule and proceedings thereon, being of opin- 

ion, that if there was error in the proceedings, on the 
application of the widow for her year’s support, it could = 
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only be reached by certiorar? or writ of error. From this Jom, 185 
judgment the plaintiff appealed. - il 
No counsel appeared for either patty. ® 


Gaston, Judge.—In the case of Gillespie v. Hymans, 4 
Dev. Rep. 119, it was determined, that a widow whose 
husband died intestate, could not claim a year’s provision 
out. of his estate, unless her petition was filed at the term 

administration was granted. The Court left open 

he question, at what time a widow who dissents from her 
husband’s will, and who, it is declared by our act of 1827, 
ch. 13, “shall be entitled to, and shall recover out of the 
estate of her husband, one year’s provision, in the sam: 
4 ‘that she would have done, if her husband !:ad 
ied intestate,” is bound to prefer her petition. The 

“ this case shows, that the widow preferred her - 


Lat . Term, 1834, of Chowan County Court, 

er petition set forth, that her husband's will was 

roved at the preceding term, and that at the term of 
ling @ petition, she dissented therefrom. If we take 


s only of the act of 1827, there is no limitation to 
hen the widow who dissents shall demand her 
i's provision. She shall recover it in like manner as 
he wou d have done if her husband had died intestate ; 
ane when her husband dies intestate, she is to petition at 
the. same court, when letters of administration are granted. 
nable by any construction to adhere to the words of the 
on ‘of 1827, we are driven to the necessity of fixing such 
terpretation upon the act, as seems most consistent 

et }genera intention of ih. legislatarc. 
~The practice of dissent by a widow from the will-of her 
husband, ' was introduced by our act of 1784 (Rev. ch. 204, 
sec, 8). Before that act, widows were entitled to be 
endowed of one-third of all the lands whereof their hus- 
bands were seised at any time during the coverture ; and 
no provision made for a widow by will, unless made in 
lieu and satisfaction of dower, and then because of her 
election, to take it as such, constituted a legal bar to the 
demand for dower. Among very important changes 
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Jone, 1895.. made by that dct, the. v claim to dower was 
Pape restricted ' to..the lands 4 her husband. died seised, 
Rumer, and a testamentary disposition made in her favour by her 
deceased husband, was a legal dar to dower, unless she 
signified her dissent thereto before a Judge, or in open 

Court of the-County, within six months after probate of 

his will. The first act of our legislature in relation to the 

year’s provision for the widow, was made in 1896, (Rév. 

ch, 469,) and none of the acts on the subject (unless: : that 

in question be one,) have. any reference to, or necessary 

connection with, those relative to dower. This act, in 
speaking of dissents, unquestionably means dissents signi- 

fied in open Court, or before a Judge, as required by the 

“act of 1784. So far the latter act is necessarily referred — 

to. But the act of 1827, goes on to provide, that the 

widow so dissenting, shall be entitled to, and mr a 

year’s provision in the same manner as if her husbs 

died intestate. The widow of an intestate is not 

and cannot recover, unless she prefer her pet ion 

as soon as a representative of that estate is a 

qualified. We have had occasion to notice in @i 


Hymans, the manifest design of the legislature | ab re 


this provision, as the means of subsistence to the wi 
during the first year of her destitution, and solicitu 
that it shall be made before the vonshallae i 


estate of the deceased shall enter upon the administration 
of the assets. We cannot presume that it was intended — 


to place the widow dissenting in a better situation than — 
the widow of an intestate, or to subject the executor to 


ity. difficulties and embarrassments from which the adminis- — 


trator was so sedulously protected. We are therefore led to 
the conclusion, that to entitle the widow, when her husband 
has left a will, to claim a year’s allowance, she must dissent 
and petition at the term when the will is proved. : 
There is no doubt, but that a certiorari would have 
been an appropriate remedy for the plaintiff in this case 
Waukee oo againsf the illegal allowance made to the widow. But 
Black,2 where the unlawful act is absolutely void (according to 
Hawks, the case of Whitley v. Black, 2 Hawks, 179,) the Court 


179, a 
peered. in which it takes. place may, on motion, declare the act 
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weataeeatine that it had unwittingly transcended 
<a rightfully order a vacatur to be entered 


Cor reverses the judgment of the Superior Court, 
irms that of the County Court, setting aside the 
rt and confirmation thereof, on the petition of Harriet 











Judgment reversed. 


i 


DLAS NICELAR v. The Heirs of LEONARD BARBRICK. 
ae : 


: oners, appointed to divide the lands of intestates, under 
set and 1801, (Rev. ch. 274 and 588) will be presumed to be 
Baas re be confirmed, although one dividend of land be nearly double, 
bit mee ee ther not half of the average value of the shares, unless something 
oa aeeenee ae the eo of the retarn, or is shown by extrinsic proofs. 


Tus 3 was 8 petition for partirion. 
he s at law of Leonard Barbrick, filed a petition 
a By sartition of the lands of their deceased ancestor, in the 
€ iar Court of Cabarrus; an order was made for the 
aa arse nent of commissioners, and the commissioners 
mm = Sama proceedings to the Court. It appear- 
ed upon that return, that they had allotted to Catharine 


wert 
~~ - 


wae and bounds, a piece of land containing two 
hundred and twenty-one acres, valued at eleven hundred 
dollars; to Polly West, another of the heirs, the wife of 
Isaac ‘West, an adjoining piece of land, by metes and 
bounds containing two hundred and twenty-six acres, and 
valued at three hundred and ninety-five dollars ; to Marga- 
ret Earnhart, another heir, the wife of Peter Earnhart, an 
adjoiing piece, by metes and bounds containing two hun- 
dred and fifty-seven acres, and valued at five hundred and 
fourteen dollars; and to Elizabeth, the wife of Nicholas 
Nicelar, the other heir, a piece by metes and bounds con- 


one of the heirs, and wife of Adam Stirewalt, - 









© results. The inequality in the value of the different tracts 









eight hu -iollare? and for equality of 
why phithon read Sete share of Elizabeth Nicelar, with 
aaa hundred and forty-seven dollars ‘and 
seventy-five cents; that is to say, with fourhundredand .  § 

thirty-eight dollars and twenty-five cents, payable ‘to a 
Margaret Earnhart, and four hundred and nine dollars and So 
fifty cents, to Polly West; and the share of Catharine - 
Stirewalt, with the sum of one hundred and ‘forty-seven © 79 
dollars and seventy-five cents, payable to Polly weer as 
The County Court confirmed this report and ordered’ the 
same to be recorded, from which judgment Nicholas” 
Nicelar appealed to the Superior Court. In that Court, . 
on the last Circuit at Cabarrus, before his Honor Judge’ 
Serriz, it was objected by the appellant, that Tbe 
ought not to be confirmed, because of the inequality in the 4 
partition appearing on the face of the report; Lc pateimage 
objection was overruled, and “ the report confirmed,” f 
which judgment he appealed. ae 





cy 


















J) Saree 


Sayre 





No counsel appeared for either party. 


Gaston, Judge, after stating the case as abore, 
ceeded.—The acts of 1787 and 1801,{Rev. ch, 2 
588,) requires that the commissioners shall epuiriitnt 
lands into as equal shares as possible, by a mn, ri 
necessary, of the more valuable tract or tracts; and au- 
thorise an unequal partition of the lands, and c 
the inequality by charges of money on the more ‘wehaphle’ 
dividends, only, where an equal division of the Malreat! 
not be made without injury to the heirs. These require- 
ments are to be strictly observed by the commissioners, 
. and every departure fiom them ought to be corrected 
ct it is perceived. A disregard of them, compels 
of the parties to become sellers, and others purchasers, 

t their consent, and, especially in the cases of femes 

her and" infants, may be productive of very injurious 


in this case, is very striking. The average value of a 
share is nine hundred and fifty-two dollars and twenty-five 
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cents, and to one. of i¢d,,is allotted land of almost, Juve, 




























Soon te ene e, and ther, land ot em 
which . it impracticable to make‘a more equal — 


as division without injury to the heirs. Nevertheless it 
> a pr 0 us, that so much respect is due to the report of 
j selected for, and sworn to, the perform- 
bi. of this special duty, as to warrant the presumption 
_ eee have been correct, where the contrary 
_ does not appear upon the face of their return, or is shown 
ic proofs. It may be, that a more equal division 
of the lands could not have been made without injury to 
Pano and therefore the partition cannot be pro- 
‘wrong upon its face. No extrinsic proofs were 
to contradict the presumption of correctness. This 
re fore, cannot say, that the Superior Court erred 
uling the only objection made to the report, and in 
confirming the same. 
‘* MA have had some doubt whether the judgment below A judg. 
ois to aie series as a final one or not. From the great 1 that the 
a se which has been shown in this state to informal report of 
ati 08 ibly this might be supported as such. We do °™™*** 
however, consider ourselves bound to treat it as a final divide land 
judgment, and we think, had a final judgment been design- eae 
_ed, the return and appropriation would have been directed without or- 
0 be ‘Tecorded, (or enrolled,) and a disposition made of the vr ag 
sts 0 ‘the appeal. Viewing the judgment as interlocu- inn 
only, from which an appeal has been permitted under jadgment Jadgment 
the ac ‘of 1831, c. 34, we shall direct this opinion to be SS, 
certified to the Superior Court of Cabarrus; and there is semis 
tobe a judgment here against the appellant for the costs of ™“"* tery “oy 
this appeal. not a final 
Per Curt. Judgment accordingly. 4#™e™* 














ly ; and if it 
: to confer on the slaves the “gue Pckeiete 
oe lly held in bondage, it is inoperative as being against public policy. 
“The possession of slaves for more than three years, by the trustees cf'a reli- 
— gious society, for its benefit exclusively, and against the rights of all others, 
‘Vis a bar to an action of detinue for the slaves, notwithstanding the society 
considers slavery as sinful, and holds the slaves for the purpose of kal 
them the advantages of freemen ; because the cause of action arose ftom a 
the conversion, and not from the intent with which it was made. ¥ 


. \ i Ph 
Derinvs for several slaves. Peas non detinet; and ‘the “a 
statute of limitations. , os 
On the trial before his Honor Judge Seawens, al 
on the fall Circuit of 1833, the case was as follows = 
Joshua White the elder, being the owner of : as 
named Hagar, the mother of those in dispute, 1 in t 
1776, executed the following deed. , 
“JT Joshua White, of, &c. from mature asta 
consideration and conviction of my own mind, & > wh 
pursuaded that freedom is the natural right of ‘lm 
and that no law moral or divine, has given me ari 
property in the persons of any of my fellow-creatt 
being desirous of fulfilling the injunctions of our 
Saviour, by doing to others as I would be done by, « 
therefore declare, that having under my care, a negro girl 
by the name of Hagar, aged about ten years, I do for x 
‘myself, my heirs, executors and administrators, hereby 
release unto the said Hagar, all my right, interest and claim ‘ | 
or pretentions of claim to her person, or any estate which _ 
' she may acquire, -after she shall attain to ue age of 
« eighteen.” 
_» » There was no evidence offered of any seizure of the slave. 
9 © by the churchwardens or any other person, pursuant to 
sk mh ‘This case was decided at December Term, 1833, and is one of the four 


.)~ @ases reported in 4 Dev. Rep. commencing at page 257, in which the same 
‘party was plaintiff, but by some mistake, the opinion of the Chief Justice was 
ee overlooked. 















on ¢ ) he BS dessins" 

2 them, but kept them only in conseq 
ade by him to his father. While the 
were in the possession of Jacob, they refused to labour ‘on 
his plantation, upon which, on one occasion, he told an 
















them. Afterwards, in March, 1809, he executed the fol- 
lowing deed. 
oe Know all men, &c. that] Jacob White, of, &c. in 
consideration of the love and affection I have, and bear 
“the Society of Friends, or people denominated 
, and for divers good causes, &c. have given, 
gr nted, assigned and set over to Mordecai Morris, Joshua 
rublood and others, trustees for the said Society, to and 
the benefit of the said society, all my right, title, inter- 
and claim in certain negroes” (describing them, and 
ng whom were Hagar and her children,) “ to have and 
the said negroes. to them and their successors in 
‘to the care and protection of the said society.” 
| Bs the execution of this deed, the negroes remained 
in the possession of Jacob White, with the consent of the 

Bs tees, until his death in 1816, and after his death, in 
‘that of his widow, until her death in 1823. 

~ Joshua White, the elder, the maker of the deed of eman- 






Jacob a tract of land, and then proceeded as follows: 
“alsoevery other article that I have already possessed 
him with.” He gave the residue of his estate to his wife 
and three daughters, and constituted his wife and one 
Moore executors. The will was proved in January, _ 
by both the executors. 

Jacob White by his will gave the residue of his estate 
to three of his children, of whom the plaintiff is one. He 
appointed his wife and his son Josiah, executors, and the 


will was proved by the latter alone. No slaves were 
he ome: 


mentioned in Jacob’s will, and after the execution of it, 
frequently declared that he did not own any. 
Vor. t. 34 





ion above set forth, by his will, devised to his son | 


> of his to take them, and do what he pleased with - ? 



















wT from one of the trustees of the society, who had 
. ‘ & Morris and Trublood, but he refused to vistaien 
el insisting upon his title as trustee. This claim was 


; AS Ist. That the letters of administration were void, because 

2 the grant was general, and not of the goods unadminis- 
ree tered. 

“>  Qnd. That the deed of 1776, divested the title of Joshua 


- » r 
Asie 
1833. 

























aay he County, Court of Per- 
[Ware oguit i reside ee of his 
ed feath | tif sued @ outlet dirninis n on his P 

Po Blale, w ecited, “ that ee oty, +9 






fsometime in the year 1816; that he'd ve game 4 
“and testament which was duly proved in the en County © 9 
© Gourt, and therein appointed his wife Mariane White and)” 
) son Josiah White, executors of his said will, both of 

~ whom are since dead ; and Joshua White having prayed to 
be appointed administrator on the estate of the said Jacob 
e.. with the will annexed, and he having entered into bond 
At with approved sureties and qualified according to law ; 

“2 These are therefore to authorise and empower the sai 2 

me administrator to enter into and upon all and singular th eS 

goods and chattels, rights and credits of the said deceased, @ 
to pay his debts, &c.” ; re a, “4 : 

In the year 1820, after the death of Josiah Whi e, the - 
acting executor of Jacob, the plaintiff claimed these’ zr s 


heii 











































ed with similar results in 1824, and again in 18st, 

4; suing out the letters of administration above set fe 
1827, a general agent of the society hired oat alt ied . 
~ belonging to it, and among them those in dispute. ‘The — 
principles of the society in respect to slavery were proved 
and made part of the case. Of them it is sufficient to'say, 
that they deny its morality ; but submitting to the laws, 
| they hold their slaves as property; claiming a dominion == 
, }* over them, but exercising that dominion for the benefit of © 

~ © the slaves, and for the promotion of individual cases of 

‘ ~ ae ’ emancipation. 
* Upon this case it was contended for the defendant : 


White the elder, by either emancipating the mother, or 
by leaving her as derelict. 
3rd. That the slaves did not pass to Jacob White by 






















g either for their own benefit, or for that of t 
a 
_ ‘That the action was barred by the statute of limi- 









:uled, that the letters of administration were 
t to enable the plaintiff to recover if Jacob White” 

rai: that the deed of 1776, was inoperative, there 

* having been a seizure for the forfeiture, and the slave 
“being - incapable of taking under it: that the deed to Mor- 
_ ris and Trublood was inoperative, being against public 

_ policy, if it intended to give the slaves the privileges of 
nen, while nominally in bondage: that the statute of 
imitations was not a bar, if the trustees did not hold upon 
thei own title as owners. And leaving to the jury, the ° 

: iry of fact, whether the slaves had been placed in the 
: sio | of Jacob by his father, his Honor instructed 
m, that if they were, they passed by his will to Jacob, 
| that: they were at liberty to infer an assent to the 
to him, from the length of time he had the slaves in 


| arate was returned for the plaintiff, and the defend- 
\ Badger, Mendenhall and Kinney, for the defendant. 
— for the plaintiff. 


Risin, Chief Justice —The first objection taken to the 
plaintiff's recovery, and to the instructions of the Judge 
who tried the cause, is founded upon the deed made by 
the plaintiff’s intestate, to the trustees of the Society of 
Friends, which is set forth at large in the record. It pur- 


ports, in consideration of affection for the society, and * 


other good causes and considerations, to convey and grant 
“unto Mordecai Morris, Joshua Trublood, and others, 


ret 


























-* 













Dec. 1888. trustees for said soci d for the use of the said 

Wuire society,” the several slaves j besides others. : 
nite... Lhe Court stated to the jury, e object of this deed a). 
the slaves the and ments a 

n, whilst they were to be held only y as f 


9. tees have individually a capacity to take, and that thetitle 


™ 


a 


“Kk 


« benefit of the society, and there is nothing to restrain a 


. upon its face may operate to convey the slaves to the 
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‘lates, it was void in law, as being against the pal 
Policy. 
The counsel for the defendant admits, that as paca 
Morris and Trublood cannot take the slaves. with the , 
intent supposed by the Judge, because they can, in that » 
character, take such things only as are to be held for: the 
benefit of the society. But it is contended, that the trus- 


vested in them as individuals, upon the principle, seve 
deed shall operate in some way, to make it effectual. — 

That principle is resorted to in favour of the tinesiion: 
of the parties, at res magis valeat quam pereat. Therule. — 
- construction is the intention, as well of deeds as of wills, . a 

there is a presumed intention that every i 2 4 
shal have the effect to pass the Property mentioned in bs a 
between the parties to it, and in the characters therein 
given to them. But if, from the nature of the conveyance; © a 
it cannot operate at all according to its obvious import, it: — 
shall do so in any other which its terms will allow, and 
which is not inconsistent with the principal intention, a8» 
collected from the deed itself. Hence a deed which is 
form a feoffment or release, may be good as a bargain and 

‘sale, or a covenant to stand seised. But that reasonis not~ 
‘applicable to the case under consideration. This deed 


trustees, as trustees, and does so operate, for aught that 
appears upon its face. It purports to be for the use and - 


donation of slaves, more than other property, to the use of 
a religious society. The deed, apparently, then, vests the 
estate in the grantees officially, which is the expressed 
intention of it. As a conveyance of that sort, it is avoided 
by matter dehors, namely, that the property was not for 
the use of the society, as expressed. The question then 
arises, whether a new operation, which is against both the 
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r words and the intention : can. . 
i to it, so as to vest the ‘ti ent: ee 
ied. apes think not the réabo iy mT 
a ear tea i eds 
| ‘the law, and that furnishes no oman * 
trustees to commit a further fraud on t 
society and the former owner. This is not !ike the can 
of Stevens v. Ely, 1 Dev. Eq. Ca. 493; for there the 
grantee had only a natural capacity. Here the trustees 
have a quasi corporate capacity, as their successors are to 
take; "but they have no corporate name, and therefore, of 
necessity, a conveyance must be to them in their proper 
names, adding their official (if may so call it,) designation, 
soras to-show the character in which they take. Nor is it 
joffice bonds given to the Justices of the County 
» They may operate at common law, because there 
is nothing unlawful in taking a bond to the Justices in either 
pacity. But here the law forbids the purpose of this 
joever may be the grantee; and if it cannot, foreitheg 
‘De effectual to the parties as trustees, the same 
| prevent the Court from making the deed, by 
c is : uc on, a deed to the individuals. 
3 fart objected, that the letters of administration Letters of 
he plaintiff are void, because they do not purport to immmn 
‘Wonis non. It is true, they are not expressly 80, ing the pro- 




















hey recite the appointment of executors in the will, we ah 
the 8 of the will, and the death of the executors ; so the death of 


had alatnlly they are of the character which it is , 
insisted they ought to be in point of form. Although it stantially 
might have been more regular to have given them that sonie nom, 
special form, yet is only an irregularity, we think, which ethough 
does not avoid them, but renders them voidable ; and until jy stated so “Ms. 
repealed, they give to the plaintiff the rights of adminis- ©>* —. » 
trator. | sake 
Another question, of much importance, and not a little Whetet oA 
difficulty, has been made upon the effect of the deed of emancipa. | 
emancipation, made by old Mr. Joshua White, in Decem= ors 
ber, 1776. On the part of the plaintiff, it has been con- passage of 
tended, that it was merely void for the want of capacity + reebogl 
in the slave totake, and because it was forbidden by 1799 (Res. 
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Drc. 1833. the act of 1741: While for the defendant it is contended, 
Were that the. master may renounce his ownership, and that the 


Wire, Slave being’a reasonable being, thereby acquires the same 
ch. 109 and relation to society that any other person has, and that the 


143,)is statutes do not restrain the acts of the master, in reference 


void mere- 
ly because to his own rights or interests, but only in respect to the 


—— ot public interest, and therefore, that the act of manumission 
the s me to is not void, but produces a forfeiture. If the slave be for- 
tako, oF feited, the plaintiff has no right. In the Superior Court it 


cause of its ‘ 
rec was held, that the deed was void; or that no seizure was 
thereby the Made by the churchwardens or the sheriff; the property of an 
slave was the former owner remained. Upon consideration of the 


for fei 
iy act of 1741, it seems to the whole Court, that a deed of : 


‘It seems, emancipation did operate to extinguish immediately all the _ 
wre rights and powers of the master since the slave was 


. ed ; 
reciaised declared to be absolutely free, in case he left longer than 4 
in the state @ Certain time. If the slave did not go away, or % 


| was there- the churchwardens were to seize and sell it @ : 


by forfeited 
or became @Vithout any power reserved to the master to 


Ee slave under any circumstances. The 
necessary one, that no ownership under any qualificat 

remained in the master, and consequently, that either | n 
me. immediate forfeiture to the state took place by way of 
ae punishment, to the owner and slave for the nuisance, or” 
sie the property, being derelict, vested in the sovereign, ‘and a 
seems, that WAS subject to such disposition as the legislative autho- ~~ 
s teserva- rity prescribed. The doubt upon this part of the case © | 
” arises out of the terms of the deed of 1776, which pur- 
*® ports to renounce the interestsand “ pretensions of claims” 


to the slave, not immediately, but eight years afterwards, 
Yer the -&t her arrival attheage ofeighteen. There would beno hesi- 


deed inope- tation in treating such an instrument as an act of unequi- 


nn 2g vocal emancipation, with a reservation of service for a 


thereby the period as an apprentice or indented servant, in a country 

slave would 

be prevent. Where emancipation was encouraged, or even tolerated. 

ee Muth sjighter matters, as making a contract with the 
ving the 

state with- slave, or suing him, have been, in favour of liberty, caught 

eas at, as being per se manumissions, because inconsistent 


signed iy with the state of servitude. But emancipation was not 


7 ed favoured in the province, and only allowed under circum- 
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‘| stances ; and if this deed be ‘onstrued as conferring it Dee. 1534 
| immediately, the necesSary consequence of it would be an — Ware 
immediate forfeiture. For by the deed the servant was Wore 
restrained. from compliance with the statute, by leaving whether 


the province within six months, and unless she remained, deeds of 
emancipa. 





We think a Court would have hesitated to put such a position to 

construction on it, merely for the sake of the forfeiture, ee 

before the expiration of the time of service specified in it; a are 

it would be inflicting the punishment Prospec- void, a 

) anticipation of the practical nuisance to arise in the slave 
¢. This view was taken of the subject by the counsel for property of 

the plaintiff; who argued, that the deed never became ee 

Operative, because, before the expiration of the time, the it is for. 

acts of 1777 and 1779, made emancipation unlawful, and — 


to grant it void, except license was had from 'e. And if 
the Courts. Upon that position the Court entertains the ea 

_ most serious doubts. It is extremely questionable upon — 
Hews of those acts, whether unlawful emancipas is divested 
fe void, in the sense of leaving the property in the pin one 
ner, either absolutely or subject to be divested ’ 

re of theslave, in the nature of an office found. 

ques has never bee: decided, though the intima- 

| ws more than once bee. given by eminent Judges, 
that = patie policy required, that the slaves should be for- "= 
feited, even where they were conveyed by deed to another 
person, for the purpose of future emancipation. All the cases . 
have arisen upon wills or deeds upon that trust. There . 
Was fio act of emancipation in any of them. In the case 4.) 
ofexécutors, it was of course held, that a trust resulted to * , 
the next of kin; and upon the deeds, that they were either " 
void for the want of capacity in the grantees to take, as in 

The Trustees v. Dickerson, 1 Dev. Rep. 189, or, as in 
Stephens v. Ely, 1 Dev. Eq. Rep. 493, that the legal estate 








has been no case upon a direct and immediate act, profess- 
ing in itself to be an emancipution, until the present; and =». “Y» 
the Court declines deciding it without further considee 
ration, as it is not necessary for the purposes of this suit. 
It is clear, we all think, that the acts contemplate other - 





the property of White was subject to sale by the wardens. tion in op. 


passed on a void trust, which therefore resulted. There ie 
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Wares pw hideipes for it sen Ss Yhe consequences and 
Ware punishment for them. It is clear, they cannot be effectual 
to constitute emancipation, even qualified, or for any pur- 
poses; for the slave remains a slave, and as such is:to be 
sold, as one of the consequences. But the question is, 
whose slave? Does the title pass to the state instead of 
the slave, or does it remain in the owner, liable to be de- 
feated by seizure for the public, and until sugh seizurecan 
he reclaim the slave from any other possessor? To the 4 
defendants in this case, the answer is of but little ‘*eonse- ‘ie 
quence, since either way it implies that he has no-title; — 
but to the plaintiff it is important, as he might anche ie 
unless the sovereign be already the owner. aN ah 
There are, however, other points in the case which opt 
pear to us, to be conclusive against the pli and rede | 
an opinion upon the last unnecessary. pase ae 
In another case brought by the present li upon _ 
the same title, the Court had occasion toe ro 
“every construction of the will of Joshua White, (vide 4 Dev. Rep. 3 
have al. 257.) By it he gives to his son Jacob, a st and 
ready pos- « and also every other article I have already possessed him 
with,” will with.” The Court charged the jury, that the assent a 
not, by the the executor was necessary to pass a legacy, and leftit to 












of those them to presume it from the evidence of the long posses- 


words, pass ion and other circumstances, and also that if Jacob. was 
whichithe in possession of the slave Hager, at the date of his father’s 
eesti, will and his death, she did pass by the set forth. 
o We think that ordinarily this charge would be correct. 
= . But the question is, what was meant by an article, of 
ap ho which the testator had possessed his son? It could only 
withthe mean such things as he claimed as property, and which he 
siete had delivered as property. It has been argued for \the 
i ach defendant, that for this reasom this clause could not cover 
the slave, because being a Quaker, the testator held that 
whser it he could not have a property in a negro. We do not assent 
testatot’s to that proposition; because although the testator might 
intention deny the moral right to hold one in slavery, yet he might 


pay tea a well understand, that legally, the title was in himself, and 


question of for that very reason, might have placed the slave under 
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the care of his son in his li 


>, and intended to’ give her Dro. 1833. 


to him by his will, undér theexpectation that be would Wurra 
not use the legal title, inconsistently with the moral right, wake, 


as he conceived it. But ifon the other hand, the friends 
of that day, and in particular the testator, thought that he 
had divested himself, by his deed, of the legal title also, 
then, however it might be in law, he could not have placed 
the slave with his son as property, either beneficial or 
merely legal and nominal; and she cannot therefore be 
as a specific parcel of the bequest to the son. 
The deed of emancipation, the tenets of the society, the 
of the son, the inventories of the estates, and 
‘the deed of the son, constitute evidence upon this subject, 
on either side, which made it so far doubtful, as to render 
it proper that it should have been left as a question of fact 
to the jury, whether the testator claimed a legal owner- 
ship, either generally or for a term, in the slave, and as 
such put her into his son’s possession, in order to deter- 
mine whether | she was included in that clause of his will. 
is in the affirmative, from the fact sup- 
be posed, that the negro was a slave and in the son’s posses- 
e sion ; which i is not rebutted by the mere circumstance, that 
a Gabe thought she ought not to be a slave. It is 
_ requisite that he should think she was not a slave in law, 
- and that thejury should believe that he thus thought. As 
there was evidence on both sides upon that point, we think 
the Court erred in determining it conclusively upon the 
mere words of the will. 
As to the assent of the executor, there seems to be no 


reason to question the instruction, if it be assumed that ” by tha'ex: 


the slave is included in the bequest, for long possession ecutor may. 
be bre * 
—— 


without disturbance from the executor is evidence of his ,,, 


assent. 


s 


es 





Another exception not less formidable to the plaintiff’s of it of it by 


action, is taken to the opinion of the Court upon the statute the legates. , 


of limitations. From 1809, the defendant and his pre- 

decessors, as trustees, have assumed to have the legal title 

to these slaves, have hired them at some periods, and 

claimed to have the legal control over them at all times, 

though as a matter of conscience, they disavow the moral 
Vou. 1. 35 
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Deo. 1833. right of applying to their own - LR orpil 
“Waurrs the fruits of their labour, and alloW the slaves themselves 
Ware, toenjoy them. Jacob White, the plaintiff’s testator, held 
the possession of the negroes under the trustees, and by 
their consent. His will was proved in 1816, and his wife, 
who was an executrix of the will, but never qualified, 
retained the possession until her death in 1823. The 
executor died in 1820, but never interfered with the 
negroes nor claimed them, and the testator does not dis- 
pose of them by his will, unless they are included in the 
residue. In the lifetime of the widow, the present plaintiff, 
who is one of the residuary legatees, claimed the negroes 
from the defendant, who refused to deliver them, and — 
claimed them as a trustee of the society. The Court ~ 
charged the jury, that the possession of the trustees, if it 
was entirely with the view of benefitting the slaves, ws 
allowing to them the enjoyments of freemen, without re- _ 
gard to the profit of the society, did not bar the plaintiéPs ‘ 
action, for only an adverse possession of a person claiming 
‘a beneficial interest or property in some person, would” ; 
have that effect. ia? 
It seems to the Court that the statate runs, wheaavdé 
the cause of action accrues, and that the action of the © 
owner of a slave, arises from the fact of the detention or — 
conversion of the slaves, and not from the intent upon ~ 
which that detention or conversion was made. Thede- 
fendant has now the same possession he has ever had. Is — 
it of a qualified nature? Does he claim only a qualified 
right in a legal sense, subject to the claims of any other 
person of a different or higher legal efficacy than his own ? 
It is true, that an adverse possession, is, in its nature, 
founded upon the claim of exclusive possession, and that 
involves a benefit either to the possessor, or some other 
person; but that is so, because we attach to the idea of 
the possession of what is property, the further idea of 
benefit or profit. But the wrong to the owner, does not 
depend upon the fact of profit to the possessor or his ex- 
pectation of it; but upon the denial of his right and his 
exclusion from the possession. He who withholds my 
slave upon the allegation that he is a freeman, holds him 
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adversely ,to me, and ousts my possession. If this be con- Dec. 1833. 


tinued for three years, it does not indeed make the slave 
free ; but it bars my action, for the detention or the con- 
version. Ifthis were not, no time would be a bar in trover 
for a conversion in sending the slaves out of the country, 
to Liberia, for instance; or, on the other hand, a person 
having the scruples, professed by the defendant and other 
friends, upon the lawfulness in conscience of a property 
by one man in another, never could be guilty of a con- 
version or detention of a slave. We think neither pro- 

is correct; but that the defendant may detain and 
convert a slave like other men, and that the statute will in 
‘Tike manner, bar an action therefor against him or against 
others. ‘The defendant’s possession, was not that of a 
finder for the owner, not knowing who was the owner ; but 
‘jt Was @ possession, upon a claim legal of title in himself, 
anda denial that there was any other owner. This pos- 
Session upon such a claim, was inconsistent with the rights 
of the owner, if there should be any besides the defendant, 
-and ‘amounted to a conversion, and made the possession 
ee verse to all the world. 

/Upon this ground, it is the opinion of the Court, that 
the defendant was protected by the statute of limitation, 
Ges therefore there must be a new trial. 

~ Per Corum. Judgment reversed. 








